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LETTER OF MR, HALE TO THE SECRETARY OF STATE. 



Office of the Agent of the 
United States before the Mixed Coioiission 
ON Ambeican and British Claims, 
Washington, D. C, Noveinber 30, 1873. 

yiR: In submitting tlie accompanying report of the proceedings and 
results of tbe mixed cominission under tlie tweHth article of tlie treaty 
between the United States and Great Britain of May 8, 1871, 1 beg to 
express my profound sense of obligation to yourself tor the uniforni 
kindness and consideration I have experienced from you during the 
ivhole existence of the commission. 

The two years aud more of my connection with the commission were 
years of severe and unremitting labor, Tlie nearly five hundred claims 
presented to and passed on by the commission involved an immense 
range of investigation, proofs, and arguments, "The transactions out of 
which they grew extended through four years of time, and involved not 
only inquiries into the whole history of the late war in its operations on 
land, but also a large extent of maritime operations, warlike and com- 
mercial, and extensive inquiries into the transactions between the late 
so-called Confederate States and subjects of the neutral nations of 
Europe. 

The proofs on the part of tbe claimants and of the defence, respect- 
ively, were sought through the archives of all the iJepartments of 'our 
own Government, as well as those of the late confederate government in 
our hands. Testimony of witnesses was taken on notice, and either on 
written iuterrogatories or on oral examinations by counsel attending in 
person, in almost every State and Territory of the United States, in all 
the British provinces of ITorth America, in Mexico, in several of the 
West India Islands, in England, Scotland, and Ireland, and in Egypt 
This testimony was taken, in all the cases of British claims against the 
United States, either by special counselsentnnder my instructions from 
Washington, or by local counsel employed in the vicinity where testi- 
mony was to be taken. In each of these cases counsel acted under 
written instructions from myself, as full and specific as a careful exam- 
ination of each case could enable me to give. 

The few cases of American claims against Great Britain were managed 
in regard to testimony and arguments, by the private counsel of the 
claimants, I rendering only a general aid and supervision, but not 
assuming tbe responsibility either of taking the proofs or preparing the 
arguments. 
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4 AMEBIC AN-BKITIfill CLAIMS COMMISSION. 

But in the claiins of British subjects against the United States, in- 
volving about 90 per cent, in amount of the entire claims before the 
commission, the sole control and responsibility rested upon me. 

Tbese claims involved about $96,000,000, ranging through an almost 
infinite variety of facts and circumstances involved in the support of or 
defence against the claims. The claim as presented by the claunant in 
his memorial and proofs often gave the first and only information to the 
Government of the existence even of the claim, and involved an inquiry 
into the facts of the case through very circuitous and difficult channels. 
In such cases the Government always stands at a great disadvantage as 
against privateclaimants, who have full knowledgeofalltheeircumstances 
of their own claims, when actual and bona fide, and of the proofs by which 
they may be established, and who, in the case of fraudulent, simulated, 
or excessive claims, have facilities in the manufacture of evidence often 
very difficult to be exposed or rebutted by the agents charged with the 
defence of the Government, and acting through secondary agents oft«n 
at remote and almost inaccessible points. 

In view of the number and amount of the claims presented, and the 
importance of the questions to be determined, the time limited by the 
treaty for their examination and decision was very short. Two years 
for the complete examination, trial, and decision of all these cases, nine 
months of which time was allowed (six absolutely, and three under 
limitation) for the presentation of the claims by the claimant, constituted 
a shorter time than should Jiave been taken for the thorough and satis- 
factory examination of all the cases. 

The fact that in this scanty time the Government was enabled to 
make the examination and trial of the cases as thorough as it was made, 
and to arrive at results so satisfactory, is certainly a subject of congrat- 
ulation, the awards made by the commission against the United States 
amounting to only about two per cent, of the claims presented to the 
commission against them, 

The entire expense of the commission incurred by the United St-ates, 
including compensation of commissioners and oflicersof the commission, 
of the agent and counsel before the commission and his assistants and 
clerks, of counsel, agents, commissioners, -witnesses, &e., in taking tes- 
timony, and also printing and incidental expenses, bas been about 
$300,000, of which amount about $50,000 will be re-imhursed by the de- 
duction from the amount of the awards, pursuant to article XVI of the 
treaty. All the memorials, evidence, and arguments wei'C printed for 
the use of the commission, the expense of printing being borne jointly 
and equally by the two goverumeuts. The entire printed matter thus 
submitted, and now collated and bound, uiakes up seventy-four octavo 
volumes, averaging about 800 pages each. 

In an early case before the commission, involving the question of the 
effect of domicile within the United States upon subjects of Great 
Britain, by paramount allegiance, domiciled witbiu the United States. 
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Hon. Ebetiezer Eocliwood Hoar, of Massaettnsetts, was retained by tlie 
Ooveniraeut at my request as associate counsel, and filed a very learned 
and valnable argnuient. In a few other cases, not exceeding fifty in all, 
I was assisted in the preparation of argnments by Gen. Benjamin S, 
Eoberts and by Messrs. Edwin L. Stanton and A. S. Worthington, of 
Washington, wbose services were faithfully rendered and were very 
valuable. With these exceptions the arguments in all the British eases 
were prepared solely by myself. 

In the taking of testimony a large number of counsel and agents 
were employed, under my supervision, in the localities where testimony 
was taken as above related. Among those who have rendered faithful 
and efficient service in this way, I deem it not invidious to mention 
Messrs, Kortrecht, Craft & Scales, of Memphis, Tenn. j Messrs. M. A. 
Dooley ami William G. Hale, of New Orleans, La.; Franklin 
Churchill, esq., of New York City; Hon. D. H. Obamberlain, of Colum- 
bia, S. C; Marcus Doherty, esq., of Montreal, P. Q., Canada ; Hon. An 
drew Sloan, of Savannah, Ga^; Horatio D. Wood, esq., of Saint Lonis, 
Mo.; Frederick C. Hale, esq., of Chicago, 111.; Messrs. Speed & Buck- 
ner, of Louisville, K.v.; Messrs. Bradley & Peabody, of Nashville, Tenn. ; 
and General H. B. Titus, of Washington, D. 0. 

Thomas H, Dudley, esq., late consul of the United States, at Liver- 
pool, and Joseph INunn, esq.. United States vice consul-general at Lon- 
don, also contributed largely, by their knowledge of the different c. 
and tlieir diligence and assiduity in inquiry and report npon the claims, 
to the successful defense of the United States against many of the prize 
cases. 

In this connection, too, I should not fail to make mention of tlie dili- 
gence, skill, and assiduity of Mr. Edward Hayes, my stenographic clerk, 
during the whole period of my agency. 

In conclusion, I cannot forbear the expression of my great satisfaction 
with the working of the commission, its performance of it-s arduous 
duties, and the result of its labors. TLe thanks of both governments 
will undoubtedly be fully expressed to the individual commissioners. 

My personal acknowledgments are especially due to his excellency Count 
Corti, the presiding commissioner, for the marked and unfailing courtesy, 
kindness, and consideration which I, in common with every other person 
connected with the commission, received from him throughout the whole 
period of our offtcial intercourse. The wide knowledge of public law, 
the sterling good sense and judgment in its application to the facts of 
individual cases, the untiring labor bestowed in the investigation alike 
of facts and principles, and the able, diligent, and conscientious appli- 
cation of his powers, attainments, and labors to the examination and 
decision of the cases before the commission, merit recognition and 
acknowle-dgment from the governments so largely indebted to him for 
the satisfactory disposition of the numerous vexed questions between 
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tbem submitted to the arbitrament of bimself and his colleagues, to an 
extent to which these expressions of mine do scant and feeble jnstice. 

Mr. Justice Frazer, the commissioner named by the President of the 
United States, by his ability, impartiality, urbanity, and diligence, fnllj 
jiistified the wisdom of the President's selection and the expectations of 
those previously acquainted with his judicial abilities and career. 

I beg, also, to express my profound appreciation of the diligence, 
faithfulness, and ability exhibited by Mr. Howard, Her Majesty's 
agent, and by Mr. Oarlisle, Her Majesty's connsel, in the management 
of the cases before the commission on behalf of the British government, 
and to acknowledge my personal obligations to each of those gentlemen 
for tbeir unfailing courtesy and fairness. 

I have the honor to be, very respectfully, your obedient servant, 
EOB: S.HALE, 
Agent of the United States, i£c. 
Hon, Hamilton Pish, 

Secretary of Stale. 
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To the Honorable Ramiltan Fish, Secretary of State : 

The undersigned, agent of the United States before the commission 
upon the claims of sutijects of Her Britannic Majesty against the United 
States, and of citizens of the United States against Great Britain, 
established by the twelfth article of the treaty between the United States 
and Great Britain of 8tb May, 1871, respectfully submits the following 
report of the proceedings aud results of that commission : 

Articles 12 to 17, inclusive, of the treaty above referred to, contain the 
provisions establishing the commission and regulating its jurisdietiou, 
powers, and methods of proceeding. Those articles are found in the 
appendix to this report, A. 

The Honorable James Somerviile Frazer, of the State of Indiana, 
formerly a justice of the supreme court of that State, was named as 
commissioner by the President of the United States, 

The Eight Honorable Eussell Gurney, member of Parliament, member 
of Her Majesty's privy council, and recorder of London, was named 
as commissioner by Her Britannic Majesty. 

Count Louis Corti, envoy extraordinary and minister plenipoten- 
tiary to the United States of His Majesty the King of Italy, was named 
as the third commissioner by the President of the United States and 
Her Britannic Majesty conjointly, 

Robert Saffotd Hale, esq., of the State of New York, was named by 
the President of the United States agent of the United States to attend 
the commissioners, to present and support claims presented on behalf 
of his Government, to answer claims made upon it, and to represent 
it generally in all matters connected with the investigation and decision 
of such claims, pursuant to the provisions of the thirteenth article of 
the treaty. Mr. Hale acted also as counsel for the United States under 
the same article. 

Henry Howard, esq.,one of Her Britannic Majesty's secretaries of lega- 
tion at Washington, was named by Her Majesty's government as the 
agent of that government for the like purposes, pursuant to the same 
article. 

James Mandeviile Carlisle, esq,, of the city of Washington, U. S. A,, 
was employed as the counsel of Her Britannic Majesty's government 
before the commission. 

The commissioners and agents and counsel above named continued in 
the execution of their respective duties to the close of the commis- 
sioij. 
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TLe commission first met and organized at WasLingfcou on the 2CtIi 
day of September, 1871, each of the commissioners making and sub- 
scribing the " solemn declaration " provided by the twelfth article of the 
treaty. 

Count (Jorti was requested, by vote of the commission, to preside 
during its deliberations, and continued to act as presiding commissioner 
during the entire existence of the commission. 

Thomas Campbell Cox, esq., of the District of Columbia, U. 8. A., 
was duly appointed by the commission as its secretary, and continued 
to act as such to the close of the commission. 

The commission, at an early session, adopted rules for the course of 
proceeding before it, including the jnauner of presentation, prosecu- 
tion, and defense of claims, the taking of testimony, and the printing 
and presentation of the evidence and arguments, a copy of which rules, 
with such slight modifications as were from time to time afterward 
adopted, is found in the appendix, B. 

Wiihin the time limited by the treaty, nineteen claims were pre- 
sented on the part of citizens of the United States against Great Brit- 
ain, aggregating, exclusive of interest, a little leas than 11,000,000. 
These claims, as will be seen by the detailed report hereinafter given, 
were all disallowed by the commission. 

Within the same time were presented four hundred and seventy-eight 
claims of subjects of Her Britannic Majesty against the United States, 
aggregating, exclusive of interest, about $80,000,000, and, including in- 
terest for the averagetimeallowed by the commission, about $90,000,000. 
Of these claims, one was dismissed by the commission on account of in- 
decorous and improper language used in the memorial, without preju- 
dice to the filing of a new memorial, which was subsequently filed ; 
thirty were dismissed as not within the jurisdiction of the commission ; 
two hundred and fifty-eight were disallowed on the merits; eight 
were withdrawn by Her Britannic Majesty's agent, by leave of the com- 
mission ; and in one hundred and eighty-one, awards were made in 
favor of the claimants respectively against the United States, such 
awards aggregating $1,029,819. 

The entire amount of the awards against the United States, includ- 
ing interest, allowed by the commission was, therefore, as will be 
seen, a trifle over two per cent, of the entire claims presented to the 
commission, on behalf of British subjects, against the United States, 
including interest. 

Of the claims of citizens of the United States against Great Britain, 
twelve grew out of the Saint Albans raid, so called, and were for acts 
of plunder alleged to have been committed by confederate soldiers in 
the town of Saint Albans, Vt., in October, 1864; one was for a like 
raid of confederate soldiers alleged to have been committed upon Lake 
Erie in September, 1864, and for injuries to the American stesuners 
Philo Parsons and Island Queen, and the property of American citizens 
on board said steamers; four were for damages by reason of the al- 
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leged detention of vessels ladeu with saltpetre sit Calcutta, iii January 
and Februarj', 1862, uuder ordinances of the governor-general of India 
proliibiting the exportation of saltpetre; one was for alleged injuries 
to the property of the claimant ou the island of Sau Jnan, in Washing- 
ton Territory, U. S. A,, in 1862 and 1864, hy the alleged act or pro- 
curement of the commander of the British forces on that island, during 
the joint military oeeupation of the same hy the United States and Great 
Britain, uuder a couventiou between them for that purpose ; and oue 
was for a royalty claimed to be due to the claimant from the British 
government by reason of the adoption and use by that govi-mment 
of a certain invention of the claimant, a citiaen of the United States, for 
the improvement of breech-loading fire-arms. 

Of the fonr hundred and seventy-eight British claims presented, two 
hundred and fifty-nine covered claims for property of British subjects 
alleged to have been taken by the military, naval, or civil authorities of 
the United States and appropriated to the use of the Government of 
ttiose States ; one hundred and eighty -one covered claims for property 
of British subjects, alleged to have been destroyed by the military and 
naval forces of the United States ; seven covered claims for property of 
British subjects alleged to have been destroyed by the rebel or confed- 
erate forces carrying on war against the United States; one hundred 
covered claims for damages by reason of the alleged unlawful arrest 
and imprisonment of British subjects by the authorities of the United 
States; seventy-seven covered claims for damages by reason of the 
alleged unlawful capture and condemnation or detention of British ves- 
sels, their cargoes, &c., as prize of war by the naval forces and civil 
authorities of the United States ; three covered claims for damages by 
reason of the alleged unlawful warning off of British vessels from the 
coasts of the States in rebellion by the United States cruisers, in the 
absence of any lawful blocliade of the coasts and ports from which the 
vessels were so warned ; and thirty-four covered claims of miscellaneous 
character. 

Many of the memorials singly included claims coming uuder two or 
more of the classes above named, a fact which explains the excess of 
the sum of the different classes above named over the entire number of 
memorials filed. 

A schedule of the American and Britisn claims, respectively, in their 
order as filed and numbered, showing the names of the daimauts, the 
nature of their respective claims, and the time and place where they 
arose, the amounts claimed, and the final disposition of the same, will be 
found in the appendix, C. This schedule is accompanied by alphabet- 
ical indexes, giving separately tlie names of the citizens of the United 
States claimants against Great Britain, and of the subjects of Her Bri. 
tannic Majesty claimants against the United States, with refbreuce to 
the number designating the claim of each person ; and also by another 
alphabetical index referring to the vessels iu respect of which damages 
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were elaimeil, and the iiumbors of tlie cases in which such claims were 
made. 

The commissioii coiitiuued its sessioDs in tlie city of Washington from 
the day of its first meeting, with adjourn men is from time to time, down 
to the 10th day of May, 1S73 ; on which day, under the authority of a 
supplemental article to the treaty concluded between the two govern- 
ments, and authorizing the sessions of the commission elsewhere than 
in theeity of Washington, it adjourned to meet at Newport, in the State 
of Ehode Island, ou the third day of June foilowiEg. On the last- 
named day it again met at Newport, and continued its sessions with- 
out interruption, except by adjournments from day to day, until the 25th 
day of September, 1873. On the last-named day, having finally de- 
cided and disposed of every claim pending before it within the time 
limited by the treaty, the commission made and signed in duplicate 
its final award, signed by all the commissioners, a copy of which will be 
found in the appendix, D. 

Separate awards in duplicate were made and signed by the commis- 
sioners, in respect of each claim finally passed upou by them, as the 
cases were respectively disposed of. 

The duplicate original final awards, as well as the duplicate original 
individual awards in the case of each claimant, were delivered by the 
commission, through its secretary, to the respective governments, 
together with duplicate journals of the entire proceedings of the com- 
mission, Icept by the secretary and certified from day to day by the pre- 
siding commissioner. 

The entire number of cases, American and British, decided Ly the 
commission (after deducting the eight claims withdrawn by Her Majes- 
ty's agent) was four hundred and eighty-nine. All the commissioners 
united in the awards in three hundred and seventy -two cases; in 
ninety-seven cases the awards were signed by Count Corti and Mr. 
Oommissioner Gurney only, Mr. Commissioner Frazer dissenting; and 
in twenty cases the awards were signed by Count Corti and Mr. Commis- 
sioner Frazer only, Mr. Commissioner Gurney dissenting. 

In the following pagesi have attempted, to the best of my ability, to 
report the various principal questions which arose before the commission, 
giving a succinct statement of the allegations and proofs of the respect- 
ive parties upon such questions, the arguments by which the respect- 
ive claims were supported and opposed, the authorities cited by the 
respective counsel, and, as far as practicable, the principles established 
by the respective decisions of the commission. In but a very small 
proportion of the whole number of cases decided were the grounds of 
the decision stated in the record or by written opinions of the several 
commissioners. Wherever the grounds of the decision appear in the 
record itself, I have carefully given the language of the record. 

Mr. Commissioner Frazer has kindly furnished me with copies of a 
few opinions pronounced by him before the commission, some of them 
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expressing the views of the eommiaaion, or a majority of it, aud otliers 
dissenting opinions ia cases iu which bis views were overruled by Ma 
associates upon tlie commission. I havedeeined these opinions of either 
class worthy of preservation, and have accordingly inserted them either 
in the body of my report under the respective eases' iu which they were 
delivered, or in the appendix. A very few written opiutons arc under- 
stood to have been delivered by Count Oorti and by Mr. Commissioner 
Gumey, copies of which I regret that I have been unable to obtaiu for 
publication with this report. 

I proceed to consider the various principal questions which I'.vofx ;ir,d 
were disposed of before the commissiou iu their order. 

T.-.TURISDICTION AS TO THE PERSOX. 

Various questions as to the jurisdiction of the commission, iu respect 
both of the persons entitled to a standing as claimants nuder the treaty 
and to the subject-matter of the claims, arose and were disposed of in 
the course of the proceedings. These questions, so far as relates to the 
jurisdiction of the commissiou as to the persons entitled to claim under 
the treaty, may be summed up as follows : 

1. The question early arose iu several cases as to the sense in which 
the respective expressions "citizens of the United States" and " sub- 
jects of Her Britannic Majesty" were used in the treaty. This question 
was raised by demurrer in several of the early cases, and was argued at 
length in the case of Anthony Barclay vs. The United States, Xo. 6. 

This claim was brought for the alleged taking and destruction of and 
injuries to real and personal property of the claimant, situated near 
Savannah, by the army of General Sherman, in December, 1854. The 
memorial alleged the claimant to have been a native-born subject of 
Her Britannic Majesty, but to have beeu domiciled for many years prior 
to the year 1858 within the United States, a portion of that time as 
Her Majesty's consul in the city of Sew York, and from that time for- 
ward to the end of the war a resident of Chatham County, Georgia, 

A demurrer was interposed to the claim on the ground, among others, 
that " the claimant, having been at the time of the alleged acts domt- 
(iiled and engaged in trade and business within the enemy's country, 
cannotclaim the position of a subject of Her Britannic Majesty withia 
the twelfth article of the treaty," 

Under this demurrer, the counsel for the United States contended 
that, under the twelfth article of the treaty, the terms "(citizens of the 
United States" and " subjects of Her Britannic Majesty" were to be 
taken not in their strict meaning, under municipal law, of absolute citi- 
zenship for all purposes, or of paramount allegiance to a sovereign, but 
in the larger sense recognized by international law, in which sense it 
was contended that all persons were included within those respective 
expressions who by pennanent domicile were within the protection of 
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the government under wbich they resided, and who therebj' owed to the 
country of their domicile that allegiance, perhaps temporary and quali- 
fied, exacted by such domicile. lu other words, it was cotteuded that 
within the terms of the treaty all persons permanently domiciled within 
the United States were to be taken as citizens of the United States, 
and all persons [)ermanently domiciled within the jurisdiction of Great 
Britain were to be taken as subjects of Her Britannic Majesty. 

The counsel for the United States cited in sapport of this doctrine 
the following elementary writers: Twiss' Law of Nations, (war,l 233, 
298-9; id., 82, 83; 3 P hill i more, 603 ; 1 Kent's Com., 74 ; 2 id., 63 ; Law- 
rence's Wheaton, 537 to 567 ; Calvo'a Derecho Internacional, 326 to 
536; Halleck, 702,705, 717 ; 3 Greeuleaf's Ev., § 239; Story's Conflict of 
Laws, § 68. 

Hecited, also, from the British and American reports in admiralty and 
prize cases, the following : The Indian Chief, 3 Rob., 12, 22 ; The Citto, 
id., 38 ; The Harmony, 2 id., 322 ; The Bernon, 1 id., 102 ; The H'oyade, 
4 id., 251 ; The Danous, id., 255, w.; The President, 5 id., 227 ; The Anna 
Katherina, id., 167; The Matchless, 1 Hagg. Adra., 97; The Schooner 
Nancy, Stewart's Itep., (Kova Scotia, Vice- Admiralty,) 49 ; The Pizarro, 2 
Wheat,, 227 ; The Charming Betsey, 2 Cranch, 64 ; The Venus, 8 id., 253 ; 
The Francis, 1 Gall.,314 ; The Ann Green, id., 274 ; The Joseph, id., 545, 
568 i Mrs. Alexander's Cotton, 2 Wall., 417 ; The Venice, id., 274 ; The 
Petei-hoff, 5 id., 60. 

Also, from the common-law reports; Marryatt i"s. AVilson, {iuEx. Ch.,) 
1 B. & P. I S. C, (in King's Bench,} 8 T. E., 31 ; McCouuell m. Hector, 
3 B. & P., 113 ; Tabbs vs. Bendelaek, id., 207, n. ; Bell vs. Eeid, 1 Maule 
& Selwyn, 726 ; Albretcht vs. Sussman, 2 Vesey & Beaines, 322. 

Also, from the British Pripy Council cases, on questions arising under 
the treaty of 1814 between Great Britain and France; The Countess of 
Conway's case, 2 Knapp P. C. Rep., 364 ; Drummond's case, 2 id., 293. 

He also cited the case of the Messrs. Laurent, decided by the umpire, 
Mr. Joshua Bates, under the convention of 8th January, 1853, between 
the United States and Great Britain, given in the report of the com- 
missioners under that convention, Senate docnments, first and second 
sessions. Thirty -fourth Congress, vol. 15, No. 103, p. 120. 

Also, the decisions of the commissioners under the treaty of Guada- 
lupe-Hidalgo, 2d February, 1848, between the United States and Mexico, 
in the eases of Clow, Powell, Cook, Haggerty, Davis & Co., and Bark- 
ley, administrator, in manuscript in the State Department. 

Also, the correspondence of the British foreign office, relating to the 
cases of Kirby, Smith, Rothschild, Ashburnham, Stewart, and others, 
printed in the British Blue Book of 1871, Paper No. 4, on the Franco- 
German war. 

Also, from the parliamentary debates, the speeches of Lord Palmer- 
ston, Hansard, third series, vol, 146, p. 41 ; of Sir Richard Bethell, id., 
49 ; and of Lord ,Tohn Russell, id., 56, on the^Greytown ease. Also, the 
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speech of Lord Palmerston on tbe question of comtteiiaation tor propert y 
of British merchants destroyed at Uleaborg, id., 1045, 1046. 

He also cited the letter of Mr. Marcy, Secretary of State of the United 
States, to Count Sartiges, the French minister, Es. Doc. No. 9, Senate, 
Thirty-flfth Congress, first session ; andBarlClarendon'scitationofaame, 
Hansard, third series, vol. 146, p. 53. Also, Lord Palmerston's speech 
on the case at Leghorn, Hansard, third series, vol. 113, p. 635; and the 
note on the same case in Vattel, Guillaamin's ed., 1863, vol. II, p. 49 ; and 
the dispatch from Prince Swartzeuburg- to Baron Hatter, of 14tU April, 
1850; and from Connt Nesselrode to Baron Brunow, of 2d May, 1850, 
cited in Torres Caicedo Union Latino Americano, pp. 343, 348. Also, 
the opinion of Attorney-General Stanbery on the bombardment of 
Valparaiso, Attorney -General's Opinions, vol. 12, p. 31; also. Professor 
Bernard's " IfeatraUty," pp. 443, 444 to 457, n. 

Her Majesty's counsel, on the other hand, cited on this point the de- 
cision of Dr. Lieber, the umpire of the commission nnder the convention 
of 4th July, 1868, betvroen the United States and Mexico, in the cases 
of Anderson and Thompson, and of the Messrs. Barron. Also, the case 
of the Charming Betsey, 2d Craneh, 120; Phillimore, part 5, cap. 1; 
Grotius, lib. 2, cap. 25 ; Vattel, lib. 2, cap. 6, sec. 7 ; id., lib. 2, cap. 17^ 
sees. 263, 270 ; Wheaton, 355; Kent, vol. 1, sec. 4; the Constitution of 
the United States, Art. 3, sec. 2 ; the Judiciary act of the United States 
of 1789, (1 Stat, at L., 76, 78, sees. 9, 11;) the act of 27tli June, 1868, 
(15 Stat, at L., 243;) the abandoned and captured property act of 
12th March, 1863, (12 Stat, at L., 820 ;) the correspondence between Lord 
Lyons and Mr. Seward in relation to the case of Henry E. Green, 
United States diplomatic corr., 1803, part 1, pp. 515, 570 ; and the annual 
message of President Lincoln to Congress, of December, 1863, ofScial 
publication, pp. 2, 4. 

The commission overruled the demurrer of the United States by the 
following decision, rendered on tbe 16th December, 1871, in which all 
the commissioners concurred: 

Tlie first thing to bo deckled in tLia case is wbetlicr tlie commissiooers liave jui'ia- 
diction, which depends upon whether tlie claimant ib, within the meaning of the 
treaty, a British subject. 

That he is in fact a British sntijcct there ia no donbt; bat itia contended that, being 
domiciled ia the United States, he in not one of those inteoUed by the framers of the 
treaty to be included in that term. It is undoubtedly true, as appears from various 
oases cited in the argument, that the subject or citiaen of one state domiciled in au- 
other aoquirea, in some respects, privilflges, and incurs liabilities, distinct from tbose^ 
possessed in right of his original birth or citizenship. Bnt he still remains the subject 
or citizen of the state to which he originally belonged, and we see no reason to sup- 
pose that it WM the intention of either government to put the limited meaning on tbe 
words "British subject," contended for in tbe argnmenta in support of tbe demurrer, 
BO as to exclude from our juTLsdiction a British subject who has never renounced his 
original allegiance, or become naturalized in auy other country. 

The fact of the claimant having his domicile in one of the Confederate States wilU 
of course, have a matenal bearing ou the point, also raised in the demurrer, as to the 
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liability of tliu claimaut'a property to SBiauro or destruction by the Federal Army. It is 
(lifBoult to lay down a, geoaral rule applicable in all oases to tbe rights of au invading 
army, nor, ia tiiis particular case, is tliat neoessary. 

Tbe statements contained in tbe memorial are, for tlie purposes of tbis argnment, to 
be assumed to be true. One of the stateaieats in tUe memorial is, that part of the 
claimant's property was taken possession of by tJie Federal Army witliont any military 
necessity, oonyenienoe, provocation, or iuduoBm6nfc,and plundered, and that part was 
wantonly destroyed. 

Snppofiiug this to be true, via are not prepared to say that some liabilitj- inigbt unt 
be established against the Uuited States GoTernnient, 

The demurrer is, therefore, disallowed ; but the United States Govetuiiiaut will be 
lit liberty, if they think tit, to take issue upon the taots alleged in the mamorial. 

Ill tlie cjtse of Jiimea Cmtcliett vs. The Uuited States, No. 4, a claim 
for property taken and appropriated by the United States in the Dis- 
trict of Columbia, the memorial showed the claimant at the time of the 
alloged injaries, and for many years previous, domiciled at Washington. 
A demurrer was interposed specifying, among other grounds, that the 
<;liiimant, being so domiciled within the United States, was not entitled 
to the standing of a British subject within th& treaty. 

The case was submitted on this point upon the authorities cited in 
Barclay's ease, as above noted, and the demurrer was overruled. 

The decisions of the commission in these and other similar cases estab- 
lished the doctrine that, so far as relates to the question of jurisdiction, 
the national character of the party is to be determined by his paramount 
allegiance, where that is not double, irrespective of the fact of domicile. 

In the case of George Adlamjis. The United States, No. 40, it appeared 
from the memorial, in addition to the fact of domicile within the insur- 
reetionarj- States, that the claimant had taken the preliminary steps 
toward naturalization under the statutes of the United States, by filing 
his declaration on oath of his intention to become a citizen of the United 
States, and to renounce all allegiance to Her Britannic Majesty, the 
sovereign of his nativity. 

The counsel for the United States on demurrer claimed that such oath, 
added to the fact of domicile, established the national character of tln^ 
claimant as a citizen of the United States within international law, and 
barred him from any standing as a British subject under the treaty. 

The demui'rer was overruled. 

In the case of Joseph Gribble vs. The United States, No. 116, the proofs 
on the part of the defense showed that the claimant, who had filed 
his declaration of intention, under the naturalization act, before the pre- 
sentation of his memorial, had subsequently, and pending his claim be- 
fore the commission, comjileted his naturalization, and was at the time 
of the submission of his cause a citizen of the United States. His claim 
was disallowed on the merits ; but the undersigned is advised that the 
commission was unanimous in the 0[)iuion that his naturalization had 
deprived him of a standing before the commission as a British subject. 
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lu tlie case of Joha W. Sharpe vs. The United States, No. 112, the elaim- 
aot's proofs showed that he had exercised rights of citizenship of the 
United States, by voting, prior to the presentation of his memorial. 

The counsel for the United States contended, iirst,that saeh actscon- 
stitnted an estoppel against the claim of the claimant to a standing as 
a British subject under the treaty ; and, second, that if strictly and tech- 
nically there was no estoppel, such acta were to be regarded as very 
strong evidence of the fact of naturalization, and sufficient to overcome 
the claimant's owu denial on oath of such naturalization. 

An award was made in favor of the claimant, Mr. Commissioner Fra- 
zer dissenting ; and the objection on the part of the United States was 
thus overruled. 

In the case of Robert Eakin vs. Tlie United States, No. 118, the proofs 
showed that the claimant had, in 1837, in the State of Mississipiii, ex- 
ercised acts of citizenship of the United States by holding an office, 
which, under the laws of Mississippi, could only lawfully be held by a 
citizen of theUnited States ; and that he had, in 1862, the State of Missis- 
sippi being then in rebellion against theUnited States, held alikeofBcr, 
which, by the then laws of Mississippi, could only be held by a citizen 
oi' the Confederate States. 

The counsel for the United States contended that the claimant was, 
by each of these acts, debarred from a standing as a British subject. 

The claim was disallowed without a separate and distinct decision of 
this question ; but the undersigned is advised that a majority, at least, 
of the commission were of opinion that such holding of office under the 
I'ebel government was of itself a violation of neutrality, and debarred 
the claimant from a standing before the commission. 

In the case of the executors of Robert S. C. A. Alexander vs. The United 
States, No. 45, the memorial showed the claimants' testator to have been 
born in the United States in 1819, but alleged him to have been the sou 
of Robert Alexander, "a native of Scotland, and a natural-born subject of 
the British Crown. It also alleged that the testator had always held 
aud claimed himself to be a liege subject of the British Crown, and 
that be had always been so held and regarded by all others. That in 
his early youth he had returned to Scotland, and there for many years 
held office in the commission of the peace and other posts of trust under 
the British Crown. That during the war his residence was partly in 
Scotland and partly in Kentucky, he having died in Kentucky in De- 
cember, 1867. The claim was for the occupation of and injuries to lands 
and real estate of the testator in Kentucky by United States troops 
during the war. 

On demurrer it was contended, on the part of the United States, that 
the claimants had no standing before the commission in the right of 
their testator as a British subject ; that, although by the law of Great 
Britain he was a British subject, he was also by the laws of the United 
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States a citizen of those States ; aud tliafc, in sucli a ease of double or 
couflietiQg allegiaoce, the claimant was npt to be regarded as a subject 
of Great Britain within the meaning of the treaty. 

The counsel for the United States cited the Revised Statutes of Ken- 
tucky, vol. 1, p. 238, c. 15, art. 1, see. 1, as establishing the fact of citi- 
zenship under the law of Kentucky ; and also Jlrammond's case, 2 
Knapp's P. C. Kep., 295. 

The commission held the claimants not entitled to a standing, and 
dismissed the ease, Mr. Commissioner Garney dissenting. 

Mr. Commissioner Frazer read a written opinion, as follows : 

Tiie testator was by British law a British suhject, but he was also by the law of the 
United States an American citizen, by reason of bis birth in Kentucky; anil be wa" 
not capable of divesting bimaelf of bis American nationality by mere volition and resi- 
dence from time to time in Scotland and holding ofiBoe there. 

Beinff, then, a subject of both governments, washed liritisbsabjectwifchin tbe mean- 
ing of the treaty f The practice of nations in Hucb cases is believed to be by tbeir 
iwvereign to leave the person w!io has embarrassed himself by assuming a doable 
allegiance to the protection wbicb he may find provided for bim by the municipal laws 
of that other sovereign to whom lie thus also owes allegiance. To treat his grievances 
against that otbor sovereign as sabjsets of international concern, would be to claim a 
jurisdiction paramount totJiat of tbe other nation of wliicb he is nlao a subject. Com- 
plications would inevitably result, for no government would recognize the right of 
another to interfere tbus in behalf of one whom it regarded asa subject of its own. It 
has certainly not been the practice of tbe British government to interfere in sucli 
eases ; and it is not easy to believe that either government meant to provide for them 
by this treaty. In Draramond's case the terms of the treaty were quite as. compre- 
hensive as those of this treaty ; and yet it was there beld that the claimant was not 
within the treaty, not being within its intention. This was held even after it was 
ascertained that he was not a French subject, be having merely evinced his Intention 
to regard himself as a French subieot. 

I am advised that in this opinion tbe presiding eommi-ssioner con- 
curred. 

In the case of Joseph Fry Mogridge vs. The United States, No. 3i.>, the 
same principle was applied by a majority of the commission under a 
like state of circumstauces, except that the memorial in effect alleged 
the claimant to have been born in PeunsyWania of native-born British 
subjects, never domiciled within the United States, but on a visit there 
at the time of his birth, and who returned to England within a few 
weeks thereafter, where the claimant remained during his minority. 
He was domiciled in the United States at the time of the alleged inju- 
ries — the taking and destruction of his property. 

His claim was dismissed in like manner. 

In thecaseof Joseph W. Scott o«. The United States, No. 22ti, for dam- 
ages for wrongful imprisonment, and for appropriation an<l destruction 
ot property, the proofs showed that tbe claimant was born in the British 
province of New Brunswick in 1813, His father, Daniel Scott, was born 
in the then province of Maine, in March, 1708, and continued to reside 
in Maine after the recognition of the independence of the colonies by 
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Great Britain, find after he became of age, whicli was in Mareli, 1789. 
The time of Daniel Scott's removal to New Brunswick was left somewhat 
uncertain, ranging from December, 1789, to 179i. 

On the part of the United States it was claimed that Daniel Scott, 
the father, having been a citizen of the United States, the claimant, 
Joseph W. Seott, was by the naturalization laws of 1302 (3 Stat, at 
L., 155, § i) also a citizen of the United States, and was debarred from 
a standing before the commission within the principle held by the com- 
mission in the ease of Alexander. 

At the time of the alleged itijnries, and for many years previons, he 
was domiciled in the State of Florida, one of the insurrectionary States. 

The counsel for the United States cited the first article of the treaty 
of peace between the United States and Great Britain, concluded Sep- 
tember 3, 17S3, {8 Stat, at L., 80, 81,) and the cases of Inglis vs. The 
Sailors' Snug Harbor, 3 Peters, 09; Shanks «s. Dupont, id., 244; Doe 
vs. Acklan, 2 B. & C, 779; and Marryatt vs. Wilson, 1 B. & P., i30. 

On the part of the claimant it was contended that Daniel Seott, being 
a minor at the time of the conclusion of the treaty of peace between 
Great Britain and the United States, was entitled, witliin a reasonable 
time after attaining his majority, to elect to which government he would 
adhere, and that he did make such election within such reasonable time by 
his removal to New Brunswick. 

Claimant's conusel cited the cases of Jephsoii vs. Eiera, 5 Kuapp's P. 
C. B., and Count Wall's case, id. 

An award was made in favor of the claimant, Mr. Commissioner 
Frazer dissenting. No written opinions were read. I am advised that 
the decision proceeded upon the ground that Daniel Scott's removal to 
New Brunswick constituted an eieetion, within a reasonable time, to 
adhere to his British allegiance. 

In the cases of Elizabeth L. H. Bowie vs. The United States, No. 330, 
Martha M. Calderwood vs. same. No. 360, Martha M. Tooraeu vs. same, No. 
184, and others, it was held that the national character of a married wo- 
man is governed by that of her husband in all cases, irrespective of domi- 
cile ; and that on the death of the husband the national character of the 
widow acquired by marriage remains unchanged. From this conclusion 
Mr. Commissioner Prazer disseuted,in the case of a widow of American 
origin who had always remained domiciled within the Uiiited States, 
holding that in such case, upon the death of her British husband, her 
original national character reverted. 

In the case of Mrs. Bowie, No. 320, the claimant was by birth a Brit- 
ish subject, but was at the time of the alleged injuries the widow of a 
citizen of the United States, and domiciled in the insurrectionary State 
of Virginia, and before the filing of her memorial had again intermarried 

with acitizen of the United States, who was still living and there domi- 
ciled. Her claim was disallowed, all the commissioners agreeing. 
2 H 
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In the case of Mrs. Calderwood, "So. 3G0, clairaaut was a native-boru 
citizen of the TTnited States, had interinarfied with a British subject 
who was since deceased, and had always beeu domiciled in the State of 
Louisiana. The commission, ondemurrer, held her a British subject, Mr- 
Commissioner Frazer dissenting. 

In the case of Mrs, Tooraen, No. 184, claimant was by birth a British 
subject, her husband at the time of marriage beiog a subject of Sweden, 
but naturalized as a citizen of the United States subsequent to the mar- 
riage, Claimantaud her husband were both domiciled from the time of 
marriage withm the United States. Her claim was unanimously dis- 
missed. 

In the case of Jane L. Brand, No. 180, which was a claim for alleged 
wronglu! imprisonment aud appropriation of the chiimant's property at 
New Orleans, it appeared that claimant, a native of Ireland, bad been 
for several years domiciled in Sew Orleans. She there married in 1838 
a citizen of the United States, who died in 1849, and she had since re- 
mained his widow aud continued domiciled in New Orleans. Her 
memorial alleged that, though married to an American citizen, "she 
never in auy manner adopted his nationality ; " that after his deatli 
she uniformly claimed the character of a British subject ; aud that in 
August, 18C2, before the commission of the acts complained of, or a part 
of them, she had made proof of her character as a British enbject be- 
fore the British consul at New Orleans, aud been duly registered as such. 

On the part of the claimant it was contended that at the time of the 
.claimant's marriage and of the death of her husband, and up to the pas- 
Kage of the act of the United States Congress of 10th February, 1855, 
{10 Stat, at L., 604,) the claimant was not by the laws of the United 
States a citizen of those States, the act of 1855 being the first to give 
such status to an alien-born woman by her marriage to a citizen of the 
United States. That up to the conclusiou of the naturalization conven- 
tion of 13th May, 1870, between the United States and Great Britain, 
(16 Stat, at L., 775,) aud the supplemental convention of 23d February, 
1871, between the same nations, (17 id., 841,) do provision existed for 
the manner in which a British subject who had married a citizen of the 
United States should, upon becoming a widow, reclaim her original na- 
tionality. That the universal custom among nations, founded upon inter- 
national comity, if not upon iuternational law, allowed such widow to 
choose whether she would retain the nationality of her deceased hus- 
band or return to that of her birth. That Mrs. Brand, by always churn- 
ing, after her husband's death, the condition of a British subject, and 
by registering herself as such in thecoosulate at New Orleans in 1S02, 
had done all that was necessary to enable her to re-assume her original 
national character ; and that it was not necessary ior her to avail her- 
self of the provisions of the conventions of 1870 and 1871 in order to 
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disclaim and repudiate any alleged condition of American citizenship 
acquired by ber marriage. 
Her Majesty's counsel cited the case of Ketiy m. Owen, (7 Wall., 406.) 
On the part of the United States it was contended that, under the 
principles recognized by the eommissiou in the eases of Mrs. CaUlerwood, 
No. 360, and others, it was settled that the national character of a mar- 
ried woman was in all cases determined hy that of her husband; and 
that such national character, once acquired by marriage, continued on 
the death of the husband. That this doetrine had always prevailed in 
Great Britain, as well as elsewiiere, where the domicile of the wife and 
widow had eontinned to be that of the husband's nationality ; and that 
by no treaty stipulation or law, municipal or international, was the 
widow ever allowed to reclaim her original nationality while still domi- 
ciled within the nationality of her husband, until the conventions of 1870 
and 1871 ; and that by those conventions she could only reclaim her 
original nationality in the form provided by the convention of 1S71, 
which in the case of Mrs. Brand had never been done. That she was, 
therefore, both at the time of the commission of the alleged wrongs and 
at the time of the presentation of her memorial, a citizen of the United 
States, 

The commission unanimously sustained the doctrine maintained on 
behalf of the United States, and dismissed the claim for want of juris- 
diction. 

2. In the cases of James B. Ilalley, administrator, &c., vs. The United 
States, Ko. 205, Ann Grayson, administratrix, &c., w.same, No. 291, 
and others, the question was raised as to the jurisdiction of the com- 
mission in the case of the personal representatives of British subjects 
who had died holding claims within the treaty against the United States, 
where such personal representatives were citizens of the United States. 

On the part of the United States it was claimed that under the treaty 
the claims against the United States of which the commission bad 
jurisdiction must be not only those arising out of acts committed 
against the person or property of British subjects, but also must be 
prosecuted before the commission on behalf of British subjects; and 
that where the claim, thongh originally one of a British subject, had 
been transferred by act of the original claimant or by operation of law 
to citizens of the United States, such citizens could have no standing 
before the commission. 

In the case of Mrs. Grayson, No. 291, the claim was prosecuted by 
her as administratrix of John J. Cowley, a deceased British subject. 
The claimant was the widow of Oowley, but had, before presenting her 
claim, intermarried with Grayson, a citizen of the United States. The 
distributees of Cowley's estate were the widow and certain brothers 
and sisters, all British subjects and domiciled within the British domin- 
ions. An award was made in favor of the claimant for the one-hajf of 
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the claim to which the distributees were eiititlefl, rejecting the one-half 
belonging to the widow as the claim of an American citizen. 

In the case of Halley and other cases submitted with it the following 
decision was entered i 

The mt^ority of tie oommissionera are of opinion ttat, where the claim ia by ao ad- 
ministrator in teapect of iujuries to property of an intestate vrlio was eKoluaively a 
Britisli subject, and the beneficiaviea are British subjects aa well aa Aaiericau citizens, 
the claim may be prosecuted for their benefit. The commissioners are ail of opinion 
that the particular nationaliity of the admin iafcrator does not affect the questiou. 

Trom the first portion of this decision Mr. Commissioner Frazer dia- 
sentedj as follows : 

By the very words of the treaty (Article 12) the claim mnst be, first, for an act done 
to the " person or property of" a British subject; second,it must be made "on the part 
of" a British subject. Distinotly,then, these two things must concur to give us jurisdic- 
tion. This is too plwn to admit of controversy. Thetreaty is the language of both gov- 
ernments, and must be construed to effectuate not the intent of one only, but of both. 
If any of its terms have one sense in Great Britain and another in the United States by 
reaaon of their respective laws, neither of these senses caa fairly be taben ; another, 
though limited, sense mnst be eougbt, common to both countries. There is sneh a re- 
stricted sense of the language employed here. In Alexander's case I expressed myself 
on this branch of the present questiou. One born in the United States of Britisli 
parents residing here would be protected by the United States as fully as any Ameri- 
can agaiast wrongs from other countries. Great Britain probftblj not excepted. And 
Great Britain mould not, as against tbe United States, intervene in hie behalf, though 
she would claim him as her sulijeot, and hold bim to accountability as euoh if foniid 
bearing arms against her. And if bom here of British parents during a temporary 
Bojonm,butafterwardsdomiciled in England and never residing here, tbe UnitedStates 
would practically treat him as not an American, refusing to intervene in his behalf 
against any other government, though ahe, too, would hold bim to accountability aa 
a citizen if found in arms against her. And so of persons born in Great Britain of Amer- 
ican parents. The treaty is the prodnct of diplomacy, providing this international 
tribunal for the amicable settlement of claims oonoeming which each power could 
lawfully olaioi redress as it saw fit, not of claims for which it would have no right to 
claim redress. 

Alexander's case was a little different. He had estates and a domicile in both cotin- 
tries ; was horn in the United States of Britiah parents doruioile<i here, but elaimiuj; 
only Britiah nationality. This would be an interpretation of the treaty which would 
maintain onr jurisdiction in all eases in which the complaining government would, by 
international law, have been at liberty to demand redress. It would settle all such 
oases, and thas effectuate the purpose of the treaty which was to tenninate our diplo- 
matic differences. The principles above stated, it seems to me, apply quite aa fully 
where the person beneficially interested in the claim made before us is of both nation- 
alities as where the person originally injured, being also of both nationalities, is still 
living au'd makes claim. To entertain the claim in either case is to aseume that each 
government has by the treaty recognized its lesponsibility to the other for injuries 
done to those who are by its laws its own citiaens or subjects^ This construction, it 
gOemstiO me, is utterly inadmissible. I cannot possibly bring toyeelf to believe that 
either government intended any such thing. 
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II. -JURISDICTION AS TO SUBJECT-MATTEK. 

Numerous questions in this regard arose during tlie progress of tiie 

commission, but they are so intimately connected with the merits of the 

cases themselves that tbey will be treated of under the separate oases 

as they may be hereafter considered. 

III.— ALLOWANCE OF INTEREST. 

The commission ordinarily allowed interest at the rate of six per cent. 
per annum from the date of the injury to the anticipated date of the 



Saint Albans raid. 

The First National Bank of Saint Albans vs. Great Britain, No. 1. 

Collins H. Huntington vs. same, No. 2, 

"William iind Erasmus D. Fnller vs. same, No. 3. 

Bradley Barlow, receiver of the Saint Albans Bank vs. same, No. 4. 

Mariette Field, administratrix, &c., vs. same, No. 5. 

& th W. Laugdon m. same, No. 6. 

Joseph S. Weeks vs. same. No. 7. 

Brecfc & Wetberbee vs. same, No. 8. 

Aldis O. Brainerd vs. same, No. 9. 

(Jharles F. Everest vs. same, No. 10. 

Oscar A. Burton, receiver of the Franklin County Bank vs. same. No, 13 , 

Laeien B. Clongb, administrator, &c., us. same, No. 14. 

These claims all arose out of the same transaction, and were con- 
sidered and decided together. All, except No. 14, were claims for 
property taken and appropriated or destroyed at Saint Alb;ms, Vt., by 
an incursion of rebels, known as the Saint Albans raid, in October, 
1864. No. 14 was a claim brought by the administrator of Elinas J. 
Morrison, deceased, to recover damages for the wrongful killing of said 
deceased by the rebels engaged in the same raid. 

The entire amount claimed in all the cases was $313,490, besides in- 
terest. 

The allegations in all the memorials were substantially the same, and 
as follows : 

That, shortly before the 19th of October, 1864, a large number of 
persons, then domiciled or commorant within Her iBritannic Majesty's 
province of Canada, combined together within those provinces for the 
purpose of committing acts of depredation, rapine, and war from said 
provinces as a base of operations, and as a shelter for immediate re- 
treat, against the persons and property of citizens of the United States 
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ppsidiiig within those States. That some twenty or more of those per- 
sons, shortly before that day, pursnant to the couibinations so made, 
proceeded from Her Majesty's province of Canada East iuto the terri- 
tory of the United States, and assembled at the village of Saint Albans, 
in tlie State of Vermont, distant about tweh'e miles from the bonier of 
said province. That, being so assembled, they took forcible and armed 
possession of a part of said village ; there seized and imprisoned several 
citizens of the United States; fired shots at sundry citizens ; by snch 
shootingkilled the decedent named in ISo. 14; set Are to several buildings 
in the village; entered threeof the banks therein, seizing and imprison- 
ing the officers of such banks, and seized and appropriated the securities 
and moneys from the safes of said banks, together with horses and other 
property named in the several memorials. That all these acts were com- 
mitted underarms and with military uniform, equipage, and organization 
to a greater or less extent. That after the perpetration of these acts 
the perpetrators retreated in a body toward the province of Canada, and 
entered that province, carrying witli them the plundered property, and 
closely pursued by the citizens of Saint Albans and vicinity, who organ- 
ized for that purpose, and would doubtless have eaptnred the fligitive 
marauders but for the asylum afforded them by Her Majesty's province. 
That shortly after the arrival of the retreating maranders within 
the province of Canada, several of them were arrested by local 
magistrates in that province, and a part of the plunder carried off by 
them was seized by such magistrates and retained in their custody. 
That immediately thereafter requisition was made by the Government of 
the United States upon Her Britannic Majesty's government for the 
surrender of said persons on the charges respectively of murder, assault 
with intent to commitmurder,androbbery,committed within the jurisdic- 
tion of the United States, such requisition being based on and conform- 
able to the terms of Article 10 of the treaty of 9th Auguat, 1842, be- 
tween the United States and Great Britain. That the requisition was 
supported by full evidence on the part of the United States of the 
commission by the persons so charged of the acts of violence above 
named. That before the hearing before such local magistrates of 
the charges preferred against such arrested persons, Her Majesty's 
government for said province caused the jurisdiction of such local 
magistrates and the proceedings before them to be superseded by one 
Charles J, Coursol, a judicial officer of the province, who took jurisdic- 
tion of the matters charged, issued warrants for the arrest of the persons 
so charged, and caused such persons to be removed from the jail at 
St. John's, Canada, where they were confined under process issued by 
the local magistrates, to the city of Montreal ; and also caused the prop- 
erty seized to be transferred from the custody of the local magistrates 
to the custody of Her Majesty's officers in Montreal. That a partial 
bearing was had before Judge Coursol, on which hearing full evidence 
was made of the commission of such acts of violence by the persons so 
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charged; aud that the bearing was, on the application of the persons 
charged, unreasonably, and against the protest of the counsel for the 
United States, postponed from time to time to the 13th December, 1864, 
for the purpose of enabling the respondents to malie proof of their being 
commissioned and authorized by the Confederate States of America, so 
called, to commit the acts of violence named. That on the 13th De- 
cember Judge Ooursol, without hearing any further proofs or argu- 
ments, in a hasty, unjudicial, and indecent manner discharged from cus- 
tody the persons against whom snch hearing had chiefly proceeded, and 
all other persons arrested and held on the same charge, and immedi- 
ately and with indecent haste ordered the money and property of the 
claimants fonnd upon the persons so charged to be delivered up to them, 
and permitted thein to make their escape therewith, such money and prop- 
perfcy amounting to $80,000 and upwards, and having been fully proved 
and identified as the uioaey and property of the claimants, and as having 
been plundered and carried off by thepersons so charged and arrested and 
discharged.- That subsequently further warrants were issued by Judge 
Siuith, one of Her Majesty's justices of the superior court for the said pro- 
vince, on which warrants, after much delay and hindrance, arising from 
the friendliness of the constabulary of the province to the confederate 
raiders and their pretended government, and the unfriendliness of the 
same to the United States Government and its people, in consequence 
whereof moat of the offenders were allowed to escape, and all the money 
and property was allowed to be secreted or removed, five of the persons 
so charged were again arrested and brought before Justice Smith upou 
an application of the United States for their extradition. That after 
much delay Justice Sinith decided that the persons were not the sub- 
ject of extradition under the treaty, but were belligerents against the 
United States in committing the acts complained of, and in making 
their retreat to Canada and enjoying its asylum, and discharged the 
prisoners. That by these acts of the judicial officers of Canada, Her 
Majesty's government, in effect, refused to surrender the persons who 
committed these aets of violence within the United States, and refused 
to restore to tlie United States and to its citizens the property and 
money so taken and carried by the plunderers into the province of 
Canada. That iu the commission of these acts, as well as in their or- 
ganization and preparation for the same, these raiders claimed to act 
under the authority and in aid of the so-called Confederate States of 
America — the enemies of the United States — and that their confedera- 
tion and organization for t!ie purpose of committing these acts were 
well known to many of the government officials, local ofBcers, and citi- 
zens of the province of Canada before the occurrence of the aets named 
at Saint Albans. That in consequence of the culpable negligence or 
connivance of the authorities of the province, no steps were taken to 
prevent the expedition, or to give any information to the United States 
Government, or any of its officers, so as to enable them to protect them- 
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selves against sucli acts. That both before and after the acts in ques- 
tion warm sympathy and hospitality were extended to the ofl'enders by 
a large number of the leading and influential citizens of the province 
of Canada, and the acts themselves were vindicated and approved by 
some of the official government newspaper organs in the province ; and 
that such sentiments prevaUed there that magistrates and peace officers 
in many instances refused search-warrants and the necessary assistance 
to enforce the same; in consequence of which many of the offenders 
were allowed to escape without arrest and carry with them the plun- 
dered property. The memorials charged Her Majesty's government and 
official authorities in Canada to have been culpably negligent in per- 
mitting the raid in qaestion from their borders, and in permitting the 
returning band, under fresh pursuit, to escape into Canada and obtain 
asylum therein, and in refusing to surrender them, with their booty, to 
the United States, and in neglecting and refusing, upon full notice and 
demand, to restore to the United States or to the claimants the money 
and property' of the claimants so carried off by the raiders. 

Proofs taken on the part of the claimants fully established the facts 
of the depredations committed at Saint Albans, as alleged in the several 
memorials, and that those depredations were committed by a body of 
men who came separately or in small detachments from Canada in the 
guise of ordinary travellers and without any open or apparent organiza- 
tion or military array. That their first apparent action in an organized 
body or in unison commenced at Saint Albans, on the 19th October, 1S64, 
and continued less than an hour. That immediately after the committing 
of the depredations charged in the complaint they retreated in a body 
toward Canada; were closely pursued by the citizens of Saint Albans 
and vicinity, who rallied for that purpose; and that the pursuit was 
only abandoned upon the retreating party entering the province of 
Canada. The party acted under the command of one Bennett H. Young, 
a lieutenant in the army of the Confederate States, and all its members 
were claimed to have been connected with the regular military service 
of the confederates. 

The arrest, examination, detention, discbarge, re-arrest, and final dis- 
charge of some of the party, substantially as alleged in the memorial' 
were also established by proofs on the part of the claimants. Testimony 
was taken on both sides bearing upon the question of the knowledge by 
the authorities of Canada of the intentions of the confederates to organ- 
ize a raid from Canada upon Saint Albans or other fmntier towns of the 
United States, and as to the conduct of those authorities in regard to 
taking any measures to prevent or suppress such intended raid. 

Among the witnesses examined on the part of the claimants to show 
such knowledge by the Canadian authorities, and their failure to take 
proper steps to prevent or suppress the raid, were Guillaume Lamothe 
chief of police of the city of Montreal at the time of the raid, and Jacob 
Eynders, a detective in the employ of the United States at Montreal at 



.,Cocv^lc 



agent's report. 25 

the same time. The evidence of these and other witnesses tended to 
establish the fact that the raid upon Saint Albans was arranged and 
organized in Canada ; that the fact that that raid or similar raids were 
in contemplation was known to high officers of the Canadian govern- 
ment, among others to Sir George E. Cartier and Sir Etienne Tach^, 
then members of the Canadian ministry ; to Col. William Ermatinger, a 
stipendiary magistrate, having the entire control of the police force and 
militia for the district of Montreal, embracing all the frontier towns in 
Lower Canada bordering upon the United States ; to Lamothe himself, 
chief of police for the city of Montreal ; and to Judge Couraol, govern- 
ment superintendent of police for the city and district of Montreal. 

The claimants also put in evidence the report of Frederick William 
Torrance, esq,, who was commissioned in January, 1865, by the Cana- 
dian government to investigate and report upon the proceedings con- 
nected with the arrest, examination, commitment, and discharge of 
the raiders, the seizure of the moneys found upon them, and the cir- 
cumstances connected with the giving up of snch moneys ; also, whether 
there was any refusal to execute any warrant for the re-arrest of the 
accused ; if so, by whom and for what reason ; and generally to obtain 
authentic information of all matters and things connected with such 
arrest, discharge, and re-arrest of the prisoners, and the seizure, deten- 
tion, and giving up of the moneys. In this report, made to the Cana- 
dian government and dated 18th May, 1865, Mr. Torrance went fully 
over the whole ground committed to his investigation, Messrs. Coursol 
and Lamothe appearing before him and being permitted to cross-exam- 
ine witnesses. The report recited the facts found by him, including the 
transactions at Saint Albans substantially as alleged in the memorials; 
the flight of the raiders into Canada, closely pursued by thecitizensof Ver- 
mont; the arrest in Canadaof several of the raiders by the local authori- 
ties in thedistrict bordering upon Vermont; the seizure upon the persons 
of those arrested and in deposits where secreted by them of about $87,000 
plundered from tlie banks ; the subsequent taking of jurisdiction of the 
cases of the persons arrested by Judge Coursol, and the transfer of 
those persons to Montreal ; the examination of the prisoners, or some of 
them, before Judge Coursol, the government of Canada, the United 
States, and the prisoners all being represented upon such examination, 
and the same having been continued from the 7th November to the 13th 
December, including an adjournment of several weeks during that time 
to enable the defendants to make proof of their relations to the govern- 
ment of the Confederate States, and to show that their acts were those 
of lawful belligerents and not of private robbers. Tbat on the 13th 
December an objection was raised by the counsel for the prisoners to 
the jurisdiction of Judge Coursol, which objection had some days pre- 
viously been made the subject of a private interview between Judge 
Coursol and the counsel for the prisoners ; and that thereupon the pris- 
oners were immediately discharged, and the money found upon them, 
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to the amount of about $87,000, was siirreiidered to them by the chief 
of police, niitliT the private advice of Judge Ooursol, though without 
any judicial order to that effect. The report of Mr. Torrance acquitted 
both Judge Coursol and Mr. Latnothe of the imputation of being in- 
fluenced by corrupt motives. It showed that after the discharge of the 
prisoners by Judge Coursol, new complaints were made on-behalf of the 
claimants or their (Government before Mr. Justice Smith, ou which war- 
rants issued for the re-arrest, and that the execution of these warrants 
■was refused by Mr. Lamothe and one of his deputies. Under the in- 
structions of Sir George B. Cartier, and under the stimulus of a reward 
oftfered by the government of Canada for the re-arrest of the prisoners, 
five of them were shortly afterwards re-arrested upon the warrants is- 
sued by Justice Smith, and on examination were discharged by him, on 
the grouud that their acts at Saint Albans were belligerent acts and 
not crimes subjecting them to extradition under the treaty between the 
United States and Great Britain. 

Mr, Torrance stated his conclusions upon the whole case to the follow- 
ing effect : 

That Mr. Lamolhe, as chief of police, committed an improper act in 
the surrender of the money to the prisoners without official directions 
from Judge Conrsol, as whose agent he held the money, so to deliver it. 
That the oral and unofficial instruction of Judge 'Coursol to Mr. La- 
mothe to the effect that the prisoners, if liberated, would be entitled to 
the possession of the money, was not a sufficient justification to Lamothe 
for its delivery, but was an improper instruction on the part of Judge 
Coursol, and might have misled Lamothe. 

That Judge Coursol, if his decision that he had no jurisdiction of 
the case was a correct one, was in fault for having omitted to communi- 
cate with the Government before announcing such decision and discharg- 
ing the prisoners, and had laid himself open to the imputation of a 
grave dereliction of duty in a matter of national importance. And, on 
tlio other liand, if his decision that he had no jurisdiction was errone- 
ous, he was liable to a criminal prosecution by indictment for malfeas- 
ance in his office by reason of the discharge of the prisoners. 

And, finally, that the government of Canada was responsible to the 
Government of the United States for the acts of Judge Coursol and 
Mr. Lamothe, and was under obligation to restore the booty brought 
into the province by the belligerents. 

Under this report the government of Canada subsequently refunded 
to the claimants, to whom the same belonged, the sum of about $58,000, 
the gold value of the $87,000 seized from the arrested raiders and sub- 
sequently returned to them. This payment did not include anything ou 
account of the still larger sums plundered and carried off by the raiders, 
and which never came to the hands of the Canadian authorities. 

On the part of the defence various prominent officials of Canada were 
examined, among them Visconut Moncit, governor-general of Canada 
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at the time of tlie raid; Sir Jobn A. McDonald, K. C. B., and Sir 
George E. Oartier, Bart., members of the Canadian ministry at tlie same 
time, wiiose evidence tended to aliow the absence of auy sueli knowledge 
or information on their part, in regard to any intended invasion of the 
United States from Canada, as to call upon them for any precautionary 
acts beyond those actually taken by the government, and to sustain 
the claim on the part of Her Majesty's government, that the provincial 
government of Canada were chargeable with no lack of due diligence in 
failing to prevent the perpetration of the wrongs alleged by raiders pro- 
ceetliug from Canada in the manner above detailed. 

In argument it was maintained on the part of the claimants that 
the evidence showed the raid to have been plotted and organized in 
Canada, nnder the advice and direction of Messrs. C. C. Clay, jr., and 
Jacob Thompson, confederate agents commoraut in Canada. That 
the sympathies of the Canadian people and the subordinate officials 
of the government were largely favorable to the confederate cause and 
hostile to the Government of the United States. That there was 
no neutrality law in force in Canada at the time of the raid. That 
in the absence of such neutrality law and by reason of the sympathies 
of the Canadian people and offlcials with the confederates, the con- 
. federates were enabled to nse Canada as a base of operations — the 
scene of their plans and arrangetnents for warlike acts against the 
United States, as their point of departure upon those raids, and their 
asylnin on their return from them. That supposing it conceded that 
Lord Monck and all his ministry were without fault on their part per- 
sonally, the officers immediately charged with the maintaining of neu" 
trahty upon the frontier — Conrsol, IJrmatinger, and Lamothe — were 
shown to have been fully advised of the contemplated invasions, and to 
have failed of their duty in reporting their knowledge to the govern- 
ment, if they did fail so to report it, and in taking measures to prevent 
such Invasions. 

That the positions of Judge Coarsol, as superintendent of police for 
the city and district of Montreal, and of Colonel Ermatinger, the magis- 
trate charged with the entire control of the police force and the militia 
for the same district, were such as to make notice to them, in fact notice 
to the government, and that their failure in any respect to perform their 
official daty was the failure of tlie government, and charged Great Brit- 
ain with the consequences of such neglect. 

That the government of Canada was under obligation to constantly 
watch the movements of these enemies of tlie United States thus plot- 
ting the invasion of a friendly nation from the Canadian soil; should 
have arrested the persons engaged in such plots, or should have expelled 
them from Canada ; and, if the law was found insufficient, should have 
called on Parliament to malte it sufficient. That it was the duty of the 
Canadian Parliament to have provided bylaw the means of preventing 
such invasions ; and that the absence of such mnuicipal law could not 
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be pleaded in bar of the iuternational liability of the government to 
perform its duty in preserving neutrality towards the United States, n 
friendly nation. That in fact the government of Canada actually did 
nothing to prevent these violations of neutrality from their soil, though 
■with abundant reason, irrespective of proof of actual notice or knowl- 
edge, to apprehend sack invasions by the confederates commorant in 
Canada ; and that the actual notice of such intentions, brought home to 
Coursol, Ermatinger, and Lamothe, was a notice to the government itself, 
■which was chargeable with the non-feasance or malfeasance of those 
officers. That the government of Canada was held to "due diligence" 
to prevent milit-ary operations by the enemies of the United States from 
the soil of Canada, as a base of operations, against the United States. 
That the measure of this diligence was to be determined by the nature 
of the danger to be apprehended from the neutral soil, the magnitude 
of the danger and the results of negligence, the means of the United 
States to resist or prevent it, the sympathy and aid -which the enemies 
of the United States might receive in Canada, and the unfriendliness 
of the people of Canada to the United States, the fact of plans for former 
raids known to the government of Canada, and the hostile speeches and 
avowed intentions of the enemies of the United States, found in large 
numbers in that province. That all these considerations combined to 
require strict diligence on the part of the Canadian government to pre- 
vent hostile incursions into the United States across the long and unpro- 
tected frontier between those States and Canada. 

The counsel for the claimants insisted that the Canadian government 
had entirely failed in the performance of these international duties, and 
that by reason of such failure Great Britain was liable to the United 
States for the injuries inflicted by the raiders. That the United States 
bad done all in their power, and all which they were reijuired by inter, 
national law to do, to protect themselves against such dangers from 
Canada ; and that the Government of those States had in their diplo- 
matic correspondence preferred snch claims against the government of 
Her Britannic Majesty, and had fully provided by the treaty for the sub- 
mission of them to the decision of the commission. 

The counsel for the claimants cited the opinion of Count Sclopis upon 
the question of due diligence in the triboual at Geneva ; also, on the 
same subject, 1 Phill., 21, 230 to 233; 3 id., 201 to 237 j Halleck, 
318, 524. They also cited various passages from the diplomatic corre- 
spondence between the governments of the United States and Great 
Britain during the war, and from the papers before the Geneva tribunal, 
as well as from the protocols to the treaty of 8th of May, 1871, to show 
that the Government of the United States had always claimed the 
British government responsible for the injuries to their citizens by the 
St. Albans raid, and that these injuries occupied a prominent place 
among the claims of citizens of the United States against Great Britain 
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for acts committed daring tbe war, for the purpose of passing upon 
■which this commission was instituted. 

Oo the part of the defence it was maintained by Her Majesty's coun- 
sel that the proofs in the case showed no state o( facts importing any 
lack of care or diligence on tlie part of the authorities of Canada in the 
maintenance of their international obligations. That the persons who 
committed theacts complained of at Saint Albans did not enter the States 
from Canada in a body, nor with any military array or equipment j that 
they passed over the lines from Canada individually or In small par- 
ties, with the appearance and in the manner of ordinary travellers; 
that the authorities of Canada had no reason to suppose them engaged 
in a hostile expedition against tbe United States, and that no grounds 
existed for their arrest or detention by those authorities ; that there 
was nothing in their appearance or movements to excite suspicion ; that 
the Government of the United States had, in 1803, voluntarily annulled 
its own passport regulations which had previous to that time required 
all persons coming from Canada into the United States to be 
provided with passports countersigned by the United States con- 
sul-general at Montreal; and that from that time until after the 
Saint Albans raid there was no regulation interfering with the free 
and ordinary passage of travellers across the line. That the degree of 
diligence contended for by the counsel for the claimants would have 
required of the Canadian authorities a careful examination of every x'^i^- 
son travelling from Canada to the States as to his character and objects, 
and would, in etfeet, have abolished the free intercourse between tbe 
provinces and the States which had existed under the full assent and 
approval of both governments. That from tbe diplomatic correspond- 
ence between the two governments it appeared that the United States 
had never preferred a claim of pecuniary liability against Great Britain 
on account of this raid ; but, on the contrary, the American Secretary 
of State, Mr. Seward, had on different occasions expressed his satisfac- 
tion with the action of the Canadian authorities, and bad particularly 
expressed through the British legation his thanks to Lord Monck, the 
governor-general, for the assistance rendered by the Canadian authori- 
ties toward the detection and arrest of the offenders. That in the pro- 
tocols to the treaty, in the four preliminary notes between Mr. Secretary 
Fish and Sir Edward Thornton, on the subject of the formation of the 
Joint High Commission which framed the treaty, and by the confiden- 
tial memorandum or brief sent by Secreta.ry Fish to General Schenck 
of that commission for the information and guidance of himself and 
colleagues, there was no allusion to the Saint Albans raid, much less to 
any claims on the part of the United States growing out of the acts com- 
mitted or omitted by the British government in relation thereto. That 
the only explanation that could be given of this omission was that the 
Government of the United States did not consider itself entitled 
to make any international demands in the premises. That in fact the 
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proofs failed to sliow that the raid was organized in (Janada; that the 
raiders procured arms oc ammuaitiou there, or did auy other act witliiu 
Her Majesty's dominions in violation of her just neutrality, which was 
known to, or with due diligence might have been known to, the Canadian 
authorities. That, on the contrary, the evidence strongly tended to 
show that the raid was in fact organized within the United States, and 
that no act compromising British neutrality was committed by the 
raiders. That no liability was shown by the evidence, and none was 
claimed by the claimauts' counsel to exist against Great Britain by 
reason of the omission alleged in the memorials of the Canadian authori- 
ties to surrender the raiders under the extradition treaty. That the 
acts of the raiders were belligerent acts, and as such atl'orded no ground 
for extradition. 

Her Majesty's counsel cited the opinion of Count Solopis in the tribu- 
nal at Geneva ; also, 1 Philiimore, 230 to 232. 

The commission unanimously disallowed all the claims, 

Mr. Commissioner Frazer read an opinion, in which I am advised that 
the majority of the commission concurred, as follows : 

1 may not be prepared to say that Great Britain nsed tliat diligeoce to prevent 
liostile expeditions from Canada against the United States whicli ahonld be esei'cised 
by a nentrul and friendly neighbor; but in the view which I talce oi' these olaims 
tliiB qnestion i» not important, and need not, therefore, be decided. 

The raid npou Saint Albans was by a small body of men, who entered that place 
&oi(i Canada without anything to indicate a hostile purpose. They came not in an 
organized form, so as to attract attention, bnt apparently as peaeeabia individnata 
travelling by railroad and not in company, and stopped at tlie villi^fe hotels. That 
there was a preconcerted hostile purpose is unquestionable, but this was so quietly 
formed, as it could easily be, that even at this day the evidence does not disclose the 
place, the time, iior the manner. The Government of the United States was at the 
time diligent, by means of its detectives, to know what mischievous expedition might 
be oigaJtized by rebels iu Caoada, but it failed to discover this one until after it had - 
done its woilc. Such was the secrecy with wliich this particular affair was planned, 
that I cannot say it escaped the knowledge of Her Majesty's offlcars in Canada because 
of any want of diligence on their part which may possibly have existed. I think 
rather it was beoanse no care which one nation may reasonably require of another in 
such cases would have been sufficient to discover it. At least the evidence does not 

The Lake Erie raid. 
Walter Oliver Ashley vs. Great Britain, Xo. 10. 

Tills citss was, iu general character, and in most of the circumstances 
accompanying it, analogous to the cases growing out of the Saint 
Albans raid above reported. The evidence on each side iu the Saint 
Albans raid cases was invoked into this case ; and the case was argued, 
submitted, and decided iu connection with those ea-ses. 

The memorial alleged that some months prior to September, 1861, 
confederate refugees, domiciled or comuioraut iu the provinces of Caa- 
ada, there planned and organized a warlike enterprise of forcibly appro- 
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priating steamers of the United States on Lake Erie, and using them for 
the capture of the United States war-steamer Miciiigau, theu ata. 
tioned on Lake Brie, That hy sueh capture, the plan contemplated the 
release of some 3,000 confederate prisoners confined on Johnson's Islfind, 
in Lake Erie, near the American shore ; and also to obtain control of 
the lakes and power to destroy and pillage the cities of the United 
States bordering thereon. That the existence of the plan for such ex- 
pedition was known to the Canadian authorities for many months before 
September, 18G4, and that such knowledge ivas commuiiieated by the 
governor-general of Oauada, in November, 1SC3, to Her Majesty's min- 
ister at Washington, who communicated it to the War Department of 
the United States, but that no steps were taken by Her Majesty's gov- 
eruineut for said provinces to prevent the execution of the plan. 

That on the 19th of Septem ber, 1864, about thirty confederate sol- 
diers came on board the steamer Philo Parsons, a private freight and 
passenger vessel of the United States, at certain Canadian ports, with 
concealed weapons shipped as freight, the vessel being then on her reg- 
ular trip from Canadian ports to Sandusky, Ohio. That immediately 
after the vessel had crossed the boundary-line between the Canadian 
provinces and the States, this party rose witli arms upon the crew, took 
forcible and armed possession of the vessel, making prisoners the ofd- 
cera and crew, threw overboard and destroyed a large quantity of the 
cargo, seized the money of the claimant, an oScer and part owner of 
tlie vessel, shaped the course of the vessel for the war-steamer Michi 
gan, and on their way overhauled, seized, and sank in American waters 
another private steamer of the United States, the Island Queen, but, 
failing to receive expected signals, abandoned their project of captur!ng 
theMichigan, raisedtheconfederateflagnpon thePhiloParsons,changed 
her course, and proceeded toward Sandwich, in Canada. That on ar- 
riving at Sandwich on the 20th of September, they plundered the Philo 
Parsons while lying in British waters, landed their booty in the province 
of Canada, sunk or pai'tially sunk the steamer, and retreated in a body 
within the province of Canada with the plundered property taken from 
the vessel, 

The memorial contained allegations similar to those contained in tbe 
memorials in the Saint Albans cases as to the asylum afforded by Canada 
to the retreating raiders; as to the negligence of the Canadian authori- 
ties in failing to prevent the expedition, and also in failing to take 
proper steps in apprehending the raiders and surrendering them under 
the extradition treaty, and in restoring the property captured and car- 
ried off by them. 

The claimant claimed himself the assignee of all the other owners 
and claimed damages in the premises, $16,093. 

The evidence in the case sustained the allegations in tbe memorial as 
to the circumstances of the capture and destruction of the vessels 
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named, and the seizure of tbe property alleged, and as to the aasign- 
ment of the claims of otlier owners to the claimant. 

Upon the question of due diligence by the Canadian anthoritieSjthe 
claim was rested on both aides substantially on the evidence taken in 
the Saint Albans caaeSj and the arguments of the respective counsel upon 
this question were substantially those urged in the Saint Albans cases, 
■with the additional point, urged on behalf of the defence, that the Cana- 
dian government had promptly given notice to tbe Government of the 
United States of the information received by them as to tbe contem- 
plated raid, thereby patting the United States Government fully upon 
its guard. 

The claim was unanimously disallowed. 

The Calcutta saltpetre cases. 

Frederick T. Bush and others vs. Great Britain, No. 11, 
Thomas B. Wales and others vs. same. No. 12. 
Eichard P. Buck and others vs. same, No. 16. 
Curtis & Peabody vs. same, No. 18. 

These claims were all of substantially the same character, arising on 
the same state of facts, and were heard on the same proofs and argu- 
ments. 

The claimants in No. 11 were the owners of the American ship Dar- 
ing; those in No. 13, of the American ship Templar; those in No. 16, 
of the American bark Patmos, and those in No. IS, of a portion of the 
cargo of the Baring, consisting of linseed, saltpetre, jute, and gunny- 
bags. 

The three vessels above named- were, on the 37th December, 1S61, in 
the port of Calcutta, in British India. The Daring had at that date taken 
on board a quantity of saltpetre, a.s part of her cargo, obtained a clear- 
ance therefor, and had paid the export duty thereon. After that date 
she completed the taking in of the remainder of her cargo, consisting 
of linseed, jute, &c,, but including no saltpetre, and was completely 
laden on the 3d January, 1863. 

The Templar had her cargo all on board, including a quantity of 
saltpetre, on the 27th December. 

The Patmos also was fully laden, including 2,000 bags of saltpetre, on 
the 2rth December. 

On the 30th November, 1861, the following proclamation was issued 
by Her Britannic Majesty : 



iiid by a certain statute m.'Kle and passed in the Parliament held in the 
sisteentli and seventeeutb years of our reign, and intituled " The Customs Consolidation 
Act, 1853," it is, amongst other things, decUred aad enacted as follows; that is to say! 
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"The following goods may, by proclamation oi' order iii oouucil, lie prohibited either 
to be exported or carried coastwise; Arms, ammunition, aud gunpowder, military and 
naval stores, and any articles whiohHerM^eaty shall judge oftpal)le of being converted 
into or made useful in increasing the quantity of military or naval stores, provLsious, 
or any sort of victual which may be used as food by man ; and if any gooda so pro- 
hibited shall be exported from the United Kingdom or carried coastwise, or be water- 
borne to be so exported or carcieij, tUoy shall be forfeited." 

And whereas we have thought fit, by and with the advice of our privy council, to 
prohibit either to be exported or carried coastwise the articles hereinafter mentioned, 
(being articles which we judge capable of beiug converted into or made (isefol in 
increasing the quantity of military or naval stores,) we, therefore, by and with the 
advice of our privy council, and by this ouc royal proclamation, do order and direct 
that, from and after the date hereof, all gunpowder, saltpetre, nitrate of soda, and 
brimstone, shall bo, and the same are hereby, prohibited either to be exported from the 
United Kinpidom or carried coastwise. 

Given at our court, at Windsor, this thirtieth day of November, in the year of our 
Lord one thousand eight hundred and sixty-one, and in the twenty-lifth year of our 

God save the Queen. 

On tbe 27tli December, ISOl, the following ordinance was promnl- 
giited by the goveriior-genoral of ludia ; 



The foUowiag ordinance, passed by the governor-general of Indi^ on this d.ite,. isi 
hereby promulgated for general icfcrmatiun : 

ORDINANCE. 

AN OKDINANCE to prohibit tlie oiportatloii of saltpetre, esoapt ia Britiali -osacls bnnnil t&tbe- 
ports of Lonilou in Livei'poul, poased by ths j{»Tcriioc.gL^nornI o! India, nuaur tha ptovisloua of 34^ 
and 25 Vic. cup. 61, on the STth Deeembet, ISfil. 

Whereas infornintion has reached tlie governor-generid. by public telegraph that the 
exportation of saltpetre from the United Kingdom has been interdicted by royal proc- 
lamation, and it is, therefore, expedient that the exportation of saltpetre from India, 
except in British vessels hound to the port of London or to the port of Liverpooi, 
should be prohibited: It is ordered as follows: 

I. Until the governor-general, in council, shall otherwise order, it shall not be law- 
fulforany person to export saltpetre from any port of Her M^eaty 'a territories in 
India, except in a British vessel bound either to the port of Loudon or to the pott of 
Liverpool. 

II. If any person shall attempt to export saltpetre, contrary to the provisions of this 
ordinance, the same shall be seized and confiscated. 

III. So collector or other officer of the customs shaU after this date grsjit a pass or 
permit for the exportation, or shipment for exportation, of saltpetre from any port of 
the said territories, except in a British vessel bound for the port of London or for the 
port of Iiiverpool. 

IV. Nothing in this ordinance shall extend to any saltpetre shipped prior to this 
date, or to any saltpetre for the exportation or shipment whereof a permit or pass has 
been granted on or before this date. 

W. GREY, 
Secretary to Governor of India. 
3h 
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On the 3d January, 1862, the following notiflcation was issned and 
additional ordinance was promulgated by the governor-general of India: 



roHT VflLhlAM, Janiianj S, 1863. 
is deolnred by tlie ordinance passed by the govarnor-geDeral of ludia, oa 
theSTihDeoemlier, 1361,tbatuutilthe governor-general, inoounoil, shall otherwiaeorder, 
it shall not be lawful for any person to export saltpetre from any paFt of Her Majesty's 
ten^itoFiea in India, except in British vessels bonud either to the poit of London or to 
the port of Liverpool | and whereas it appears from inatruo Hon since reoaived from 
Her Mjyesty's govemraeat that the prohibition to export saltpetre frocn India, so far 
as regards British vessels is to apply only to auoh vessels when bound to ports not 
within the United Kingdom, the governor-general, in eonnoil, is pleased to order, ao- 
cordingly, that it shall be lawfnl to export sattpetre on British vessels bound to any 
port of the United Kingdom, anything iu the said ordinance notwithstanding. 
By order of the governor-general, in counpil. 

W. GREY, 
fiecroMri/ to tftf GoiTiimetit of Tndia. 



Janoahy 3, 1863. 

The following ordinance, passed by the governor-general of India, on this date, i 
pFomulgiited for geueral information : 
AN OKDIfTANCE to prohibit the esportfltioD of saltpetre, escept inBrilish veasela hound to tlie Uuite 

Kingaom, puaaert by the BOTemoi--g6QeTal of ludia, unfler the provisions of 24 and 25 Vio., c. ffl, o 

the third of Jannary, 1862. 



a dispatch from the secretary of state for India, dated the third Decem- 
ber, 1861, the instrnotioDS of Her Majesty's government have been received by the 
governor-general, in council, to take immediate measures for preventing the exporta- 
tion of saltpet re from India, except in Britisli vessels bound for the ports in the 
United Kingdom, and to cause any saltpetre which, previously to the receipt, and con- 
trary to the conditions of the said instrnotions, may have been placed on board vessels 
still in port, to be re-landed ; and whereas, in oonsec[nenoe of the said instructions, the 
governor-general, in oounoil, has this day ordered that it shall be lawful to export salt- 
petre on British vessels bound to anyport of the United Kingdom, anythiag in the ordi- 
nance of the governor-general the 37th December, 1861, notwithstanding ; and whereas 
it is expedient to make further provision for giving effect to the instrnotions now re- 
ceived from Her Majesty's government : It is, therefore, ordered as follows : 

I. Until the governor-general, in oounoil, shall otherwise order, it shall not be lawful 
to export saltpetre from any part of Her Majesty's territories, except iu a British ves- 
sel bound to a port of the United Kingdom. 

II. All saltpetre which previously to the promulgation of this ordinance may have 
been plaoed for expoi"tation on any vessel still being within a port of Her Majesty's ter- 
ritories in India, and not being a British vessel bound for aport of the United Kingdom, 
shall be re-landed. 

IIL No collector of customs or other ofilcer shall grant a port-clearance to any ves- 
sel having on board saltpetre, other than aBritisb vessel bound for the United Kingdom, 

IV. If any person shall attempt to export saltpetre contrary to the provisions of this 
ordinance, the same shall be seized and confiscated. 

V. Any custom-house officer may without warrant sei^e saltpetre liable to confisca- 
tion under this ordinance. 

W. GKEY, 
iSecrelarn to the Goverament of hidia. 



..Coo^^lc 



agent's eepobt. 35 

The vessels in question having their cargoes on board, and their mas- 
ters believing that the prohibition would be bat temporary, it was not 
deemed expedient to nnload the saltpetre which lay, in each case, at the 
bottom of the hoi , thus requiring the unlading of the entire cargo ; 
and the vessels accordingly remained in port at Calcutta until 28th Feb- 
ruary, 1862, on which i:ay the several ordinances prohibiting the export 
ation of saltpetre were revoked. They were respectively ready to sail 
with their cargoes, but for the prohibition, on the 3d, 8th, and 20th days 
of January, respectively ; and the claim in eaeh case was for demurrage 
from the time the vessels were respectively ready to sail until permitted 
to sail by the revocation of the ordinances, it being averred in each case 
that the demurrage thus claimed was less than the expense of unlading 
the cargo would have been. 

The masters of the respective vessels duly protested before the United 
States consul-general at Calcutta against the prohibition of exportation 
of saltjietre, and against the detention of their vessels by occasion 
thereof, claiming their damages for the demurrage. The claims were, 
during the year 1862, made the subject of diplomatic correspondence 
between the two governments, the United States claiming compensation 
on behalf of the parties aggrieved, and the British government vindi- 
cating the legality of the ordinancesand of the prevention of the sailing 
of the vessels with the saltpetre on board during the continuance of such 
ordinances. 

The provisions of the statute of 16th and 17th Victoria, under which 
the royal proclamation was issued, and upon which the ordinances of the 
governor-general were founded, are recited in the royal proclamation 
above given. The convention between the United States and Great 
Britain of July 3, 1815, continued by the conventions of 20th October, 
1818, and of 6th August, 1827, and in force at the time of the acts in 
question, are as follows : 

Article III. His Britaniiie Majesty i^ees that the vessels of the United States 
of America shall be admitted and liuspitably received at the principal settlements of 
tlie tiritiah dominiona in the East Indies, videlicet: Calcutta, Madras, Bombay, and 
Priuce of Wales' Island; aiid that the citizens of the said United States may freely 
carry on trade between the said principal settlements and the said United States, in 
all articles of which the importation aud esportatioa, resoectively, to and from the 
Bitid territories, shall not he entirely prohibited ; provided only, that it shall not he 
lawful for them, in any time of war between the Britisli government and any state or 
power whatever, to export from the said territories, without the special permission of 
the British govei'iiment, any military stores or naval stores, or rice. The citizens of the 
Uailed States shall pay for their vessels, when admitted, no higher or other dnty or 
charge than shall be payable on the vessels of the most favored European nations, and 
they shall pay no higher or other duties or charges on the importation or exportation 
of the cargoes of the said vessels than shall be payable on the same articles when im- 
ported or exported in the vessels of the most favored Enropean nations. 

But it is expressly agreed that the vessels of the United States shall not carry any 
articles from the said priucipal aettlemouts to any port or place, except to some port 
or place in the United States of America, where the same sball be unladen. 
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It is also understood that the permission granted, by this article is not to extend to 
iillow the vessels of the Uisited States to carry on any part of the coasting trade of the 
said British territories; but the vessels of the United States having, in thft first in- 
Ntauce, proceeded to one of tlie said priuoipal aettlemente of the British dominions in 
the East Indies, and then going with their original cargoes, or pact thereof, from one 
of the said principal settlements to another, shall not be considered as carrying on the 
coasting trade. The vessels of the United States may also toneb for refreshment, but 
not for commerce, in the eonrse of their voyage to or from the British territories in 
India, or to or from the dominions of the Emperor of China, at the Cape of Good Hope, 
the island of St. Helena, or snch other places as may he in the poss^ion of Great 
Britain iu theAfrican or Indian seas ; it beiag well nnderstood that in all that regards 
this article the citizens of the United States shall besiibjeot, in all respects, to the laws 
and regulations of the British government from lime to time estalilished. 

The proclamation aod ordiaances in question were ]>romnl gated by 
occasion, and in view of tlie arrest on tbe higli seas of the British mail- 
steamer Trent, and the taking from tliat vessel of Messrs, Mason and 
Slidell, agents and emissariesof the confederate government,byavessel 
of war of the United States, and in the apprehensiou of probable hostili- 
ties between the United States and Great Britian on account of such 
arrest and seizure, 

On the part of the claimants it was contended that, irrespective of 
treaty stipulations between the United States and Great Britain, the 
proclamation and ordinances were in effect an embargo on saltpetre- 
laden vessels bound for non-British ports, at least during the time it 
wonld take to unlade the saltpetre ; that it was a eivil, as distingnished 
froni a hostile, embargo, not directed against vessels of the United States 
exclusively, but as a husbanding of resources merely, though in anticipa- 
tion of probable hostilities, and thereby having some features of a hostile 
embargo; that oven in the ease of a hostile embargo, if war does not 
ensue, innocent sufferers have a just claim for indemnity, recognized by 
international law and praetiee; that a fortiori there is always ajust 
claim for indemnity by sufferers in the case of a civil embargo; that the 
fact that the embargo wasjustified by the municipal law of Great Britain 
did not relieve that government from liability under international law ; 
that the action of the American commander in the arrest of the Trent, and 
the seizure and removal of the two passengers named, were not justified 
by his instructions, and were subsequently disavowed by his government, 
and thei-etbre no international wrong was ever committed by the United 
States; and tliat, therefore, such action afforded no justification of 
measures by the British government in anticipation of war, even if the 
measures in question wmld have been justified by the emergency, if the 
acts of the officer had been avowed by bis government; that if the royal 
proclamation and the ordinances were not to be considered as constituting 
auembargo,butonly a matter of domestic and police regulation, they cer- 
tainly constituted a violation of the rights of friendly foreigners, and 
involved liability for compensation j and tiiat, in the case of the Daring, 
the ordinance of the 27th December having clearly given her the right 
to Sitil with the cargo already loaded, this periiiission, with the subse- 
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queut acts done and expense iueurred by her owners on the faith thereof, 
in continuing to lade their cargo on top of the saltpetre, in reliance on 
the ordinance, conatitated a contract, and entitled the vessel to the 
observance of that contract by the Indian authorities. 

Under the treaty between Great Britain and the United States, the 
claimants reapectively contended that the right of the vessels in ques- 
tion to sail with the saltpetre on board was guarantied by the terms of 
the treaty. That " exportation " of saltpetre " from the said territories " 
was not " entirely prohibited " by the terms of the ordinances, for such 
exportation was allowed to England. That transportation from India to 
England was an " exportation from the said territories," and "was so 
recognized by the terms of the proclamation itself, which recited, " it 
shall not be lawful for any person to export saltpetre from any part of 
Her Mfyesty's territories in India, except in a British vessel bound either 
to the port of London or to ttie port of Liverpool." That the acta in 
question were plainly not "in time of war between the British govern- 
ment and auy state or power whatever." That the language of the 
treaty providing " that in all that regards this article, the citi 
zens of the United States shall be subject in all respects to the laws 
and regnlatioua of the British government from time to time estab- 
lished," could not be construed so as to authorize the local authorities 
to deny rights expressly stipulated for in the treaty, and formed no 
bar to the right of the claimants to sail with the saltpetre on board 
their vessels, the same having been lawfully taken on board. 

The claimants' counsel cited the Boedes Lust, 5 Rob,, 246 ; Beawes 
Mer. Law, 276; U.S.Stat, at L.,381, re-imbnrsing sufferers from the 
Bordeaux embargo ; Dana's Wbeaton, p. 4, § 15 ; p.373, 52&3; 3d Phill., 
42 ; Honeyman arguendo, in Aubert us. Gray, 3 B. and S., Q, B., 179 ; 
letter of Lord Clarendon to Mr. Dallas, of May 15, 1856, Br. and Am. 
Dip. Cor,; Gardn. Inst, of lut. Law, 546, 

Her Majesty's counsel maintained that both under international law, 
irrespective of treaty stipulation, and under the treaty stipulatious 
between the United States and Great Britain, the proclamation and 
ordinances in question were lawful and valid, and involved no liability 
for compensation to parties injured by their provisions. That they were 
general regulations, not directed against the ships or cargoes of these 
claimants in particular, nor subjecting the ships or commerce of the 
United States to any discrimination or disadvantage not common to 
all other foreign nations. That even British ships were subjected to 
the same disadvantage; and the right of exporting saltpetre to the 
mother country reserved to them was a right which never had belonged 
to the United States, That commercial adventures of this character 
were, in the nature of things, subject to any modification of law which 
might affect the anticipated profits, and perhaps defeat them altogether. 
That the ordinances did not constitute an embargo in any jnst sense, 
whether hostile or civil. That they were municipal regulations of trade, 
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not forbidden by any principle known to the law of nations. And that, 
aside from the treaty between the United States and Great Britain, 
they were clearly anthorized by international law. That a just inter- 
pretation of the third article of the convention of 1815 must hold it 
not to prohibit the British government from regulating the exportation 
of products of the Indies, from time to time, as might be deemed expe- 
dient, or in its discretion from temporarily prohibiting the exportation 
of some or all of saeh products to any foreign nation whatever. And 
that of the occasion of sach prohibition and its extent, every nation 
must of necessity be for itself the sole judge. 

That the treaty permitting the trade between the Indian ports and 
the United States in articles the exportation of which "shall not be 
entirely prohibited," gave no right to those citizens to export saltpetre 
at the time In qnestion, the exportation of that article being by the 
terms of the ordinances entirely prohibited. That the word " exporta- 
tion " referred to foreign commerce, and not to the transportation from 
the Indies to the home ports of Great Britain. That the reservation of 
the right of transportation to such home ports was in no respect preju- 
dicial to the commerce of the United States, they having no right to 
participate in the trade between Indian ports and the ports of Great 
Britain. That the treaty itself providing for this trade also provided 
that the citizens of the United States shonld be subject in all respects 
to the laws and regulations of the British government, and thus ex- 
pressly subjected them to the operation of ordinances bke those in ques- 
tion anthorized by the statute npon which tliey were based. That the 
ordinances of 27tli December and 3d January were just, caused by an 
act of an armed vessel of the United States in violation of international 
law, and affording a reasonable apprehension of hostilities to ensue be- 
tween Great Britain and the United States. That in such case all 
means of protection and self-defense, not in themselves at variance with 
the ordinary principles of justice, and impartially used, were permissible 
to every government, and that this prerogative having been exercised 
hona fide for the safety of the realm on a particular emergency by a 
prohibition equally affecting native subjects and foreign merchants, the 
latter have no ground upon principles of international right or justice 
to require compensation for such an unavoidable diminution of their 
commercial profits. 

The commission disallowed all the claims, Mr. Oommissioner Frazer 
dissenting and reading a dissenting opinion, a copy of which will be 
found in the appendix, E. 

Tripp's ease. 
Josiah Winslow Tripp m. Great Britain, No. 15. 

The claimant in this case alleged, in substance, by his memorial that 
prior to August, 1862, he was lawfully possessed of a certain limestone 
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quarry and lime-kiln, together with some 1,500 barrels of lime, tooJa, 
faruiture, &c., on San Juan Island, in the Territory of Washington, be- 
longing to the United States. 

That in his absence from the island in August, 1882, his wife was 
ejected from the premises by one Eoberts, a British subject, who took 
possession of the real estate and appropriated the personal property. 
That claimanteoramenced a suit against Eoberts in a justice's court ot 
the Territory of Washington to recover the possession of the premises, 
and obtained judgment for restitution of the property, which was fol- 
lowed by a warrant of restitution for its enforcement. 

That Roberts thereupon appealed to Captain Bazalgett, commander 
of the British forces on the island. That Bazalgett thereupon applied 
to Major Bissell, eominanding the American tbrees on the island, and 
that Major Bissell therenpon arrested the claimant and the j ustice of the 
peace who had rendered the judgment against Koberts, put them in the 
guard-house, and shortly after expelle<i the claimant from the island. 

That in April, 1864, the claimant returned to the island, and finding 
his claim vacant, took possession of the same, providing a new stock of 
toola and supplies, and commenced to work the quarry ; but after ten 
days spent in it, was again forcibly removed by command of Captain 
Bazalgett, put in the guard-house, detained two weeks, and then ban. 
iahed from the Island and forbidden ever to return. 

The memorial alleged the Talne of the quarry at $50,000, aad claimed 
damages by occasion of the premises $100,000. 

Evidence was taken on the part of the claimant tendiug to sustain 
his allegations as to his possession of the property and removal there- 
from, 

At the time of the acts alleged the title of the island of San Juan 
was in dispute between the United States and Great Britain, and the 
island was occupied by a joint military force of the two governments 
under an arrangement made between them for such joint occupancy, by 
which the citizens and subjects of each government were made amena- 
ble to the authorities of their own government only. 

Pending the case before this commission, His Majesty the Emperor 
of Germany, to whom the decision of the question was referred by the 
treaty of Sth May, 1871, decided the island to be the property of the 
United States. 

The proofs filed on the part of the defence showed that the arrest of 
Tripp and his expulsion from the island were by order of the com- 
mander of the United States forces upon the island, and not through 
any assumption of authority on the part of the commander of the 
British forces. 

The claimant filed an argument admitting tliat-the arrest and order 
of banishment on each occasion came from the American commander, 
but claiming that it was on the complaint of the British commander, 
who represented his own government and made unfounded i 
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iigiiinst the claimant, which were the cause of his arrest and banisU- 
meut, and that by reasou thereof the British goverument was liable to 
his reclamation for damages. 

The commission, M'ithoiit heariug any avgnment for the defVuse, 
uuauimously disallowed the claim. 

HuMelVs case. 

Willia.m Wheeler Hubbell vs. Great Britaiu, So. 17. 

The memorial of the claimant alleged, in effect, that prior to the 1st 
of July, 1844, the claimant was the inventor of a certain improvement 
in breech -loading flre-arms, for which letters patent were issued to him 
by the United States, dated Jst Jaly, 1844. 

■ That in the year 1844 the British government, tlirough Her Majesty's 
consul atPhiladelpliia, ordered of the claimant two specimen guns made 
under the claimant's invention and patent, which were thereupon pro- 
cured to be made by the claimant, and furnished throngh the consul to 
Her Majesty's government in 1S45, and paid for by that government. 

The memorial further alleged that " it was understood and agreed 
that the invention of said mechanical principle " of the claimant " should 
be paid for by Her Majesty's government whenever it should be deter- 
mined upon for adoption in Her Majesty's service." That after the re- 
ceipt of the specimen guns, in 1845, it was determined by Her Majesty's 
government, in the same year, that it was not expedient to adopt them 
for use, but that subsequently, on the 14th March, 1865, Her Majesty's 
government made " a full determination of adoption in Her Majesty's 
service of breech-loading fire-arms" known as the Bnyder Eufleld rifle, 
containing and embodying the mechanical principle covered by the 
claimant's invention and patent; and that after such offteial "determi- 
nation of adoption," in March, 1865, Her Majesty's government issued 
to Her Majesty's army and navy 500,000 muskets of the pattern named 
and covered by, the invention and patent of the claimant, 

The claimant claimed a royalty of $1 each npon these muskets, 
amounting to $500,000, besides interest. 

A demurrer was interposed by Her Majesty's counsel to the memorial, 
on tlie ground that the commission had no jurisdiction of the claim 
stated in the memorial, and that the memorial alleged no sufficient 
ground of claim against Great Britain, in that— 

1. The claim was based upon a contract, express or implied, which 
was not a claim within the terms or intent of the treaty, not being a 
claim " arising out of acts committed against the persons or property of 
citizens of the United States." 

2. That if such claim on contract were within the jurisdiction given 
liy the treaty, the claimant could have no standing before the commis- 
sion as an international tribunal until he had exhausted the remedies in 
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all the muDicipal courts of Great Britain, and antil Juatiee had been 
denied liim by such tribunals in re minime diibia. 

3. That the fauts alleged in the memorial established no such contract 
as elaimed by the claimant for the i)ayment of a royalty upon guns 
subsequently used and covered by his invention. 

i. That no act of Her Majesty's government was alleged as hap- 
pening within treaty time, except the " full determination of adoption " 
allea;ed to have been made in March, 1865, and that this was not an act 
committed against the property of the claimant. 

5. That the claimant did not appear to have had any property in his 
alleged invention in E»glaud,and that his property in the invention in the 
United States had expired prior to March, 1865, and was open to the 
whole world. 

On hearing on the demurrer, the claim was unanimously disallowed by 
the commission. ' 



1. — Claims for property alleged to have been taken and appropriated to the 
use of tlie United States. 

The claims embraced under this head were very numerous, and arose 
under various circumstances. Most of them may be grouped under 
the following heads : 

a. Those for i)roperty in the nature of military supplies, taken by 
authorized officers for military use, and vouchers given for the same. 

These claims arose sometimes within the loyal States, sometimes 
within the Federal lines, in territory reclaimed from the enemy within 
the insurrectionary States, and sometimes within the enemy's lines. 
Among them may be named the case of Thomas Ward, No. 1, which 
was for cotton taken from the claimant at Wilmington, N. 0., shortly 
after the capture of that city by the Federal forces, and appropriated 
for the use of the United States hospital. 

On the part of the United States it was contended that the claimant, 
being a resident of North Carolina, was, by domicile, an enem,\- of the 
United States. He was found in a town captured by them, and his 
property wa-s liable to levies and contributions for their benefit. 

The voucher given was in the following words : 

Ori'ICB PjtOVOST-JlAGSHAL GENERAL, 

Wilmington, X. C, MiD-ch 3, 1665. 

Eeceh'od of Thoiiiiis Waril, tn-o Tiiilos of cotton. 

P. C. HAYES, 
Lifiil, Col. and PrircoH-Marskal General, U. S, A., 

and was accompanied by a certificate of an assistant surgeon that the 
cotton was used for beds in the hospital. 
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The award of the cominission, io which all the mftmbers joiriod, was 
as follows : 

without espressing any opinion on the effect to be given to tLe eviilence of Thomas 
Ward and Savah Ward, the cotnenissionore are of the opinion that the receipts and 
Toncheragiven hy acknowledged ofBoers of the Army at tie time, show that the cotton 
■was taken from the cJaiinunt for the use of the United. States. This we tliink sufE- 
cjeiit, iu the absence of all countervailing proof, to show the taking by the United 
States, Nothing appears to indicate that it was taken as enemy's property, and the 
queationof the right so to take Is, therefore, not involved. It was taken nine days after 
rhe capture of WilmlnBton, N. C, by the United States, and the posseesiou of the 
place ever after continaed in the United States. We are not, npoii the facts before us, 
prepared to hold that, at the time of the taking of the cotton, the place was enenn''9 
territory. We agree, therefore, that the claimant is entitled to compensation for the 
pi'operty, the amount being the average value of cotton usually produced in that 
neighborhood, with interest at six per cent, per annum until January 31, 1873. 

We therefore award that the snm of $620.44 be paid by the. Government of the 
United States to the government of Her Britanuic Majesty in respect of the claim of 
Thomas Ward. 

In the case of John Wilkinson, No. 28, the claim was for beef talien 
from the claimant on Matagorda Island, Texas, by a com tiiiasai'y of the 
United States in 1863, and for which vouchers in the usual form were 
given. The claimant was domiciled and his property situated within 
the insurrectionary State of Texas, and apparently not within the actual 
military lines of the United States at the time of the taking. The 
YOHcbers were all signed by an authorized officer, and recited, " I 
have taken for military purposes from John Wilkinson," the property 
described, and that the same was necessary for the public service, and 
would be accounted for in the ofiacer's monthly returns. 

On the part of the United States it was Claimed that the taking was 
a capture under the right of war, and that no liability for payment arose 
agaiust the United States. 

An award was made in favor of the claimant, iu which all the com- 
missioners joined. 

The same principle was applied in al! other cases of like character. 

h. Claims for property taken under the command of authorized offi- 
cers of the United States for military use, whether in the loyal States 
or within those portions of the insurrectionary States permanently oc- 
cupied by the Federal forces, or within those itortions of the insurrec. 
tionary States not so reclaimed by the United States, and for which 
property no voucher was given. 

The claim of Jonathan Braithwaite, No. 31, was for a horse taken for 
cavalry use in Kentucky, a loyal State, in 18C4. 

On the part of the United States it was contended that the claituant, 
being domiciled in Kentucky, had precisely the same remedy for prop. 
erty taken for public use, as citizens of the United States residing within 
the loyal States ; that the laws of the United States afforded him the 
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proper means of securing compeDsation before the proper bureau of tbe 
War Department, aiid that the case was not one for interuatioiial re- 
clam atiou. 

The commission gave an award in favor of the claimant, in which all 
the commissioners joined. 

In the case of Samuel Brook, No. 99, the claim was for certain tar- 
paulins taken by an authorized officer for the use of the United States, 
at Memphis, Tenn., in June, 1862, shortly after the capture of that city 
by the Federal forces. 

An award was made in favor of the claimant, Mr. Commissioner Fra- 
zer dissenting upon the questioTi of the sufiQciency of proofs, but the 
commissioners all agreeing as to the principle involved. 

It may be stated generally that the commission were unanimous in the 
allowance of claims for property coming under this head when taken 
within the loyal States or within those portions of the insurrectionary 
States permanently occupied by the Federal forces, except when some- 
thing in the nature of the property or in the conduct of the claimant 
took him out of the condition of neutrality. Thus, for instance, in the 
case of Eobert Davidson, No. 66, the claim was for gun-carriages and 
other artillery apparatus, manufactured by the claimant i'or the use of 
the confederate government, and remaining in his possession at the sur- 
render of New Orleans, together with material for use in the same man- 
nfacture, which was taken and appropriated by the Federal forces, under 
the orders of General Banks, some months after the capture of New 
Orleans. The claim was unanimously disallowed. 

Where, however, the taking of the property by the Federal forces 
and the domicile of the claimant were within the enemy's lines, or in 
those portions of the enemy's country not reclaimed from the enemy, 
the majority of the commission, on satisfactory evidence that the prop- 
erty was taken by authority, or actually appropriated to military use, 
made awards in favor of the claimants, Mr. Commissioner Frazer dis- 
senting, on the ground that one domiciled in the country of the enemy 
was himself an enemy in law, whether an actual enemy or not ; and by 
well-settled principles of public law his sovereign had no right in such 
cases to intervene in his behalf against the ordinary treatment of him 
as an enemy. In the principle thus held by Mr. Commissioner Frazer, 
I am advised that the presiding commissioner agreed ; but in view of 
the fact that the United States had, by the establishment of the South- 
ern claims commission, made provision for the compensation of its own 
citizens domiciled within the enemy's country " who remained loyal ad- 
herents to the cause and the Government of the United States during 
the war," for property taken in like manner, (10 Stat, at L., 524, § 2,) 
he was of opinion that neutral aliens in like situation should be entitled 
to the same degree of compensation, and, if British subjects, to a stand- 
ing before the commission for that end. 
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Upon tliis question Mr. Commissioner Prazer lieW that any provision 
made, for tbe payment of sncli claims to citizens was not in discharge of 
an obligation imposed by the public law, but was a matter of favor, and 
coultl carry with it no obligation ou the part of tbe G-overnment of the 
United St-ates to extend like compensation to others not embraced within 
the class which it had selected. 

In the case, however, of John Kater, H'o. 19, claimant was allowed for 
two horses taken by Sheridan's army on its raid throngh the valley of 
Virginia in August, 186i, all the commissioners joining in this award, 
General Sheridan's order of Angnst 16,1864, directing the seizure of mules, 
horses, and cattle for the use of the Army, having in effect promised com- 
pensation for such property to loyal citizens. 

In the case of Henry Henderson, No. 41, the claim was for 112 bales 
of cotton seized by the United States military forces under orders of 
General Banks, on plantations in the State of Louisiana, outside of the 
Pederat lines, carried to Port Hudson, and there used in the breastworks 
of the besieging army of General Banks for the reduction of that post- 
On the part of the United States it was claimed that this was a tak- 
ing of enemy's property within the enemy's country for strictly military 
use, Justified by the laws of war, and for which the United States were 
not liable to make compensation, the claimant being permanently domi- 
ciled in the enemy's country, and subject to the same treatment as other 
enemies. The claim was allowed by the majority of the commission, Mr. 
Commissioner Frazer dissenting and placing on the records of the com- 
mission a dissenting opinion, a copy of which will be found in the appen- 
dix, P. 

c. Claims for property alleged to have been taken and appropriated 
by the United States forces within the enemy's country, not appearing 
to have been taken under any regular reciaisition or order for military 
use, or by command of any authorized officer. 

These claims were numerous and of great variety in regard to the cir- 
cumstances of tbe alleged taking. It is somewhat difiieult to draw the 
precise line of distinction by which the majority of the commission were 
guided in their decisions. It may, perhaps, be said generally that the 
commission {Mr. Commissioner Prazer dissenting) made awards in favor 
of the claimant whenever it appeared by satisfactory evidence that the 
property so taken was a legitimate subject of military use and was 
actually applied to military uses, even though such application was not 
made through the regular and ordinary channels. On the other hand, 
where tbe property was in its nature not a proper subject of military 
use, or, being such, was not applied to military use, or where the taking 
appeared to be mere acts of unauthorized pillage or marauding, the 
claims ivere disallowed. 
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In tbe ease of Thomas Stirling, Ifo. 12, were iiicluded as well olaiiua 
for property destroyeil by tbe TJiiited States Army io'its mareliea and 
encampments in tlie State of Virginia, as for horses, carriages, cattle, 
liogs, flour, corn, and bacon alleged to have been talceii aad carried off 
by the soldiers. The proofs showed nothing beyond the disappearance 
of the property in the presence of the United States Army, The decision 
of the commission, in which all the commissioners joined, was luade in 
the following words : 

The acta done upon wiiicU this claim is basect seem to liare Itaea the orrtinarj- re - 
suits incident to tlie march of an invading army iu a hostile territory, witli possibly 
some ananthorized acts of destrnction and pillage by the soldiery, with no proof of 
appropriation by the United States. TJuder such circomstances there is no jjround 
for a valifl claim against the Uoited States, The claiio is, tlierofoce, disallowed. 

In the ease of the Misses Hayes, No, 100, milliners, at Jackson, Miss., 
a claim was made for a stock of millinery goods and like property, 
alleged to have been taken by soldiers of the United States Army on 
the first capture of Jackson, in May, 1S63. The acta complained of 
appeared, if committed by United States soldiers, to have been acts of 
pillage merely, and the claim was unanimously disallowed. 

In the cases of Michael Grace, No. 132, Elizabeth Bostock, So. 133, 
Thomas McMahon, No. 136, and others, at Savannah, being claims for 
property alleged to have been taken and appropriated by United States 
soldiers, the same appeared to Lave been by acts of unauthorized pillage, 
and were rejectoxl. 

In the cases of Bridget Lavell, No. 130, Ann O'Hara, No. 135, Will- 
iam H. Bennett, No. 137, and William Oleary, No. 220, at Savannah, 
awards were made, Mr. Commissioner Frazer dissenting, for i)roperty 
taken by the United States forces, though without proof of the inter- 
vention of an authorized ofificer, the property being in the nature of 
commissary's and quartermaster's supplies, applicable to tlie proper use 
of the Army, and actually, though jierhaps irregularly, appropriated to 
Army use. 

In the case of David Jacobs, No. 236, large claims were made for 
watches, jewelry, silks, aiid other valuable goods, liquors and tobacco, 
alleged to have been taken by General Sherman's army at Columbia, on 
the capture of that city, as well as for the destruction of other property 
by the burning of that city. 

An award was made, Mr. Commissioner Frazer dissenting, for the 
tobacco taken from this claimant, on proof that it was carried off in 
Army wagons, tobacco being allowed as an Army ration. All' tlie other 
claims for property taken from this claimant were disallowed. 

In the case of Watkius and Donnelly, administrators. No. 32i), an 
award was made against the United States, in which all the commis- 
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sioners joined, for property pillaged by United States soldiers in the 
night from a coulitry store in Missouri, a State not in insurrection, upon 
proof showing great neglect of discipline on the part of Colonel Jeuni- 
son, the commanding officer, and his neglect aud refusal to take any 
steps tor the snrrender of the stolen property or the puuishm ent of the 
offVuders when notified of the facta, and that a part, at least, of the 
stolen property was then in possession of his troops. 

■ d. Oiaima for the use and occupation of lands and buildings within 
the loyal portions of the United States, or within those portions of the 
insurrectionary States permanently reclaimed by the Uuited States, and 
tor damages resulting from such use and occupation. 

In the case of James Crutchett, No. 4, claim was made for the use and 
occupation of a factory building of the claimant in the city of Washing- 
ton, which was from July, 1861, to the end of the war, occupied by the 
United States as barracks, quarters, and ofBces for troops aud officers, 
and also for large resulting damages to the claimant's business by this 
occupation of the buildings and removal of the machinery, &ic 

The proofs showed that the premises were taken possession of by the 
United States under the right of eminent domain for military use, and 
that partial payments of the rent had been made to the claimant, who 
had been tor many years domiciled in the city of Washington. 

The counsel of the United States filed a demurrer to the memorial, 
specitying, among other grounds, that the claimant aud his property, 
thus domiciled and situated, were subject to the exercise of the right of 
eminent domain over the property by the United States ; and that for 
the exercise of such right and the occupation of the property, full com- 
pensation could be had by the claimant under the municipal laws and 
authority of the United States ; and that such acts were, therefore, not 
the subject of international reclamation. - 

On the argument of the demurrer the counsel for the United States 
contended that the claimant, domiciled within the United States, was 
subject to all the burdens and liabilities of other inhabitants of those 
States, and conld claim no better position or superior rights in 
regard to the United States than a native-born or naturalized citizen of 
those States. That for the occupation of his premises he was entitled, 
under the Constitution of the United States, to compensation, and that 
the Court of Claims had full jurisdiction of the case, and could have 
afforded him full redress. 

The counsel cited the letter of Earl Granville to Mr. Stewart, (No. 23 
of parliamentary papers, No. 4, on the Franco -Germ an war, 1871, British 
state papers;) Professor Bernard's " Neutrality of Great Britain," &c., 
pp. 440,454; also, the note of Mr. Abbott (Lord Tcnterden) relating to 
this identical claim of Mr. Crutchett, id., 456 ; also, the case of William 
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Cook before the cominissiotierB under the conventiou of 1853 between 
the United States and Great Britain, {United States Senate docnmenta, 
first and second sessions Thirty-fourth Congress, vol. 15, No. 103, pp. 
169, 463 ;) also, the case of the United States vs. O'Keeffe, in the Supreme 
Court of the United States, (11 Wall., 178 ;) and the eases of Waters, 
(4 0. Ola. Eep.,39D;) Russell, {5 id., 12D;) Filor ws. United States, (9 
Wall., 45 ;) also, Campbell's case, (5 C. Cls. Bep., 252 ;) and Provine'a 
case, (id., 455.) 

On the part of the claimant it was contended that, ^vhile the claimant 
was entitled to compensation for the use of his property under the Con- 
stitution of the United States, the jurisdiction of the Oourtof Claims in 
the ense was taken away by the act of Congress of July 4, 1864, (13 Stat 
at L., 381,) citing Filor vs. United States, (9 Wall., 45.) 

The demurrer was overruled, and an award was subsequently made in 
favor of the claimant for the value of the use and occupation, in which 
all the commissioners joined. 

The case of William H. Lane, No. 9, was a claim for occupation by 
the United States of a building of the claimant in Memphis, in 1864 ; 
that of Eleanor W. Turner, No. 34, was a claim for like occupation of 
a house in New Orleans by the United States military authorities ; and 
that of Eliza B. Nelson, No, 140, was a claim for like occupation of a 
building at Helena, Ark; all said occupations being while the respect, 
ive places were permanently held by the United States. Awards were 
made in favor of the claimant in each case, Mr. Commissioner Frazer 
dissenting in Nos. 34 and 140. 

e. Claims for property taken under the abandoned and captured prop- 
erty act of March 12, 1863, (12 Stat, at L., 820.) 

This act provided in effect for the turning over of property captured 
or seized as abandoned by the military and naval authorities of the 
United States to ageutfi, to be appointed by the Secretary of the Treasury, 
for the sale of auch property, and the payment of the proceeds into the 
Treasury ; and provided that the owner of such property might, withiu 
two years after the suppression of the rebellion, bring suit for the pro. 
ceeds in the Court of Claims, and, on proof of his ownership and right 
to the proceeds, and that he had never given aid or comfort to the rebel- 
lion, should be entitled to recover the net proceeds. The act was 
undoubtedly intended to apply particularly to cotton and the other 
staple products of the Southern States. To such products only it was 
in practice applied. 

Many claims were brought before the commission for property, 
principally cotton, taken under this act. Moat of the claims thus 
brought had been prosecuted in the Court of Claims, some of which 
were still pending in that court; some were pending on appeal in the 
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Supreme Court; in some the Court of Claims had given judgment in 
favor of the claimants for the net proceeds, the claimants now claiming 
here that such amount was less than the full value of their property, to 
which they claimed themselves entitled; and in some judgment had 
gone against the claimant in the Court of Claims, and no appeal bad 
been taken. In some cases the claimants were domiciled within the in- 
surrectionary States, and in others within the British dominions. In a 
few cases no suit had heen prosecuted in the Court of Claims. The 
agent of the United States interposed deranri'ers in several cases, includ- 
ing ail the different classes above named. 

On the argument it was contended for the United States that the 
right of capture, by a belligerent, of private enemy's property on land 
was permitted by the laws of war; that that right was specially appli- 
cable to the case of a great staple like cotton, upon which the enemy 
principally depended for his military and naval supplies, and tor his 
credit and means to carry on the war; that by the abandoned and 
captured property act of 12tb March, 1863, the United States hart in no 
respect abaudoned or waived this right, but that that act constituted 
merely an act of grace in favor of individuals who might show them- 
selves personally free from complicity with the rebellion ; that under 
that act neutral aliens stood upon the same footing with loyal citizens, 
and were entitled to the same rights given to such citizens by the act, 
and subject ouly to the same disabilities ; that the owner of property 
thus captured within the enemy's country had no right of reclamation 
against the United Stat-es, except that giveu by the act, and that that 
remedy must be pursued in the form giveu, and before the tribunal 
Hpeeified in the act. 

He cited Vattel, book 3, c. 9, §§ 161, 163, 164; Twiss, vol. 2, (war,) pp- 
132 to 124 ; Eutherforth, book 2, c. 9, § 16 ; Mrs. Alexander's Cotton, 2 
Wall., 404; the United States vs. Padelford, 9 id., 531 ; the United States 
i-K. O'Keefie, 11 id;, 178 ; 1 Kent's Com., pp. 92, 93. 

On the part of Her Majesty's counsel representing the cliiimaiits, it 
was contended — 

1. That this personal property o£ the iuhabitants of the inBurrectioaarj- Sliites 
wlietlier citizens or alien^, neither by its locality nor by its clsaractei' as produot of the 
soil, was the lawful snbjeot of captnre as prize Hud booty of war. 

2. That iu this respect the article of cotton is not distinguish able from other property. 

3. That the Government of the United States has never claimed ox asserted title ti) 
such personal property as prize and booty of war, but, on the contrary, by legislation 
has impliedly disclaimed such title 

4 rh t the pi-operty for the destruction or appropriation of which these claiiuauts 
lem u 1 de unity never ceased to le their property, but continued such, notwith- 
t 1 ng tl e fact of war and the fact of seizure or appropriation by the military 
ntl r t es f the United States 

"> That the r right to be indemnified foi such seiinre or appropriation doesnot depend 
a y degree upon any municipal legislation of the United States either recognizing 
theii^btir i roviding a reraedj eomplete or piirtial, but rests upon principles of the 
public !a"', rfftiigiiiKed as well by the United States as by al) other civilized nations. 
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6. That, therefore, the attof itfurcli 12, 1863, noitlier gave any right wliicli tlie pavties 
had not hefore hy settled pviiiclples of public law, nor purported to give a remedy 
coiomensiu'jite witli that right under the public law. That act was puraly a municipal 
measure, dictated hy coiialderations of domostie policy. 

7. That, tberefare, it Ja wholly immaterial .to the determination of tbese inteiDational 
claims -whether those parties had or had not a lemedy iiuder that stfttate, a 
did not avail themselves of such remedy. The Court of Claims in no degree e: 
the fuuctioQS or fnlQlled the duties of this tribuaal, whose abli)^ttous under the treaty 
and the pahlie law must be discharged according to Its owe judgment and conscienoe 
in cases coming ■within the treaty, whether the Court of Claims, in executing the 
act of 1863, exercised or not a wholly distinct jurisdiction conferred upon it hy that 
statute. 

8. If under that statute the claimant has obtained a partial indemnity, the United 
BtatEs con only claim a credit for bo much of the indemnity as the party has received 
in that form. In no other way, and to no other extent, can the proceedings in the 
Court of Chiima aifeot the awards in these cases. 

He cited 1 Kent's Com., 91 ; Mrs. Alexander's Cotton, 2 Wall., 404 ; 
United States vs. Klein, 13 "Wall., 12S; United States vs. Padelford, 
supra; Brown vs. United States, 8 Crancli, 110; Graut'scase, (decisions 
C. Ols., October term, 1863 ;) Vattel, book 3, c. 5, § 75 ; c. 7, § 109. 

The arguments of the resiieetive counsel were filed in tlie eases of 
James B. McElhose, So. 225, and of Thomas Arkwright, No. 303. 
Many other eases were submitted under the same arguments, 

The commission nnanimonsly sustained the demurrers In the eases in 
which suit had been brought in the Court of Claims, whether still pend- 
ing in that court, or on appeal, or previously decided, and dismissed 
those cases. 

Inthecaseof Elizabeth Knowles, No. 175, and other cases in which no 
suit had been brought in theCourt of Claims, the commission (Mr, Com- 
missioner Frazer dissenting) overruled the demurrers, and took jnrisdic- 
tion of the claims upon their merits. Mr, Commissioner Frazer read a 
written opinion upon the questions involved in these cases, a copy of 
which will be foaud iu the appendix, G. 

2. — Claims for property alUffed to liaveheenicrongfiilly injured or destroyed 
hy the forees of the United istates. 

These claims were also numerous, and involved a large variety of ques- 
tions. They included claims for property injured or destroyed by the 
bombardment of towns of the enemy, as in the case of Charles de- 
worth, No. 48 ; and in other ordinary operations of war, such as the 
passage of armies, the erection of fortifications, as in the case of Troot, 
administrator, No, 58, &c. Also, claims for property available to 
the enemy for military purposes, or for the prosecution of the war, 
and purposely destroyed in the enemy's country as a means of weaken- 
ing the enemy, as in the cases of Samuel H. Haddon, No. 107, and John 
Murphy, No, 326. Also, for property incideutally involved in the de- 
struction of public stores, works, and means of transportation of the 
4 H 
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enemy, as 111 fliecaseaof John K. Byrne, No. 200; diaries Black, No. 128, 
and A. K. McMillan, No. 250. Also, for timber felted in front of forts 
and batteries to give clear range for the guns and deprive the enemy of 
cover, as in the cases of Trook, administrator, No. 58, and of William 
B. Booth, No. 143. For property alleged to have been wa.ntonly and 
■without provocation or military necessity destroyed or injured in the 
enem,\'8 coautry, as iu the eases of Anthony Barclay, No. 5 ; Godfrey 
Earnsley, No. 1C2, and in the Columbia cases. 

Ill these ulaiins for destractioa of property, it may be stated gtiiierally 
that, with very iew exceptions, and those mostly insignificant, no awards 
■were made against the United States. 

The claims for injuries by bombardment, the passage of armies, the 
cutting.of timber to clear away obatrHctiona, the erection of fortifica- 
tions, &o., in the enemy's country, were all disidlowed by the uuani- 
rooiis voice of the commissioners. 

The same may be said of the incidental destruction of innocent 
property involved in the destruction of public stores and works of 
the enemy. 

In several cases there were allegations of the wanton destruction of 
property by United States troops, and in some cases satisfactory proof 
was made of the fact of auch destruction by soldiers without command 
or authority of their coinmaudiug officers, and in defiance of orders. 

In the case of Anthony Barclay, No. 5, allegations were made of 
wanton deatrnction of property, inclnding valuable furniture, cliina, 
pictures, and other works of ari;, books, &c. The proof was conflicting 
as to whether the injuries alleged were committed by soldiers or notj 
but if committed by soldiers, it was plainly not only -R-ithout authority, 
but in direct violation of the orders of General Sherman. In the award 
made in' favor of Mr. Barclay, 1 am advised that nothing was included 
for property alleged to have been destroyed. 

Several claims were brought for property alleged to have iieeu 
destroyed by the burning of Columbia, on tlie allegation that that city 
was wantonly fired by tlie army of General Sherman, either under 
his orders or with his consent and permission. A large amount of tes- 
timony was taken upon this subject, including that of General Hamp- 
tou and other confederate officers on the part of the claimants, and of 
Generals Sherman, Logan, Howard, Woods, and other Federal officers 
OQ the iiart of the United States. The claims were all disallowed, all 
the commissioners agreeing. 

I am advised that the commissioners were unanimous in the conclu- 
sion that the conflagration which destroyed Columbia was not to be 
ascribed to either the intention or default of either the Federal or con- 
federate officers. The commission did not pass on the queatiou whether, 
in case the city had been burned by the order or permission of the com- 
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manding ofBcer, any liability for resulting losses would have existed 
agaiust the Uuited States. 

T!ie claim of Henry E. and Alfred Cox, 'So. 329, was for a saw-mill 
and ita motive-power, machinery, Sea., destroyed by raiding parties from 
General Sherman's army, near Meridian, Miss., in February, 1864. The 
expedition by which the mil! was destroyed was sent out by General 
Sherman for the express purpose of destrojing the confederate mills, 
supplies, railroads, and means of transportation, 

The proofs showed that the saw-mill in question had been actually 
employed in the sawing of railroad-ties for the confederate government, 
and was available for this and simitar purposes. 

On the part of the defense it was claimed that the destruction was a 
lawful act of war. 

The claim was unanimously disallowed. 

The case of William SmytUe, No. 333, was a claim for an iron and 
brass fouudry, machine-shop, and machinery, fixtures, supplies, &c., 
for same, destroyed by General Sherman in Atlanta, after the capture 
of that city, and before his advance upon Savannah. The establish- 
ment had been employed in the manufacture of shot, shell, and other 
military supplies for the confederate government. 

The claim was unanimously disallowed. 

The case of James and Richard Martiu, S"o. 434, was a claim for the 
value of the British ship York, which, in Januai'y, 1802, on a voyage in 
ballast fi-om Valencia, Spain, to Lewistown, Delaware, was alleged to 
have been driven ashore on the coast of North Carolina, one of the in- 
surrectionary States, and, while there stranded, to have been destroyed 
by Uuited States cruisers. 

The proofs satisfactorily established that the vessel was actually 
wrecked without intent of her officers, and while on a lawful voyage. 
An officer of the United States Navy, believing her to have been inten- 
tionally beached for the purpose of running in her cargo for the use of 
the enemy, and that the cargo, with the rigging and furniture of the 
vessel, was actually available to the rebels, boarded and burned her. 

The commission made an award for her value in favor of the claim- 
ants, in which all joined. 

The case of James A. Macaulay, No. 200, was a claim for certain cot- 
ton, the cargo of the steamship Blanche, which was alleged to have 
sailed from the port of Lavaca, Tex., in June, 1S62, and on her voy- 
age to Havana to have been pursued by the United States war-vessel 
Montgomery, commanded by Lieutenant Hunter, to have run aground 
on the coast of the island of Cuba, and, wliile so aground, to have beea 
■boarded by the »!rew of the Montgomery, set on flre, jlnd, with her cargo, 
totally destroyed. 
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The ease was unanimoiisly disallowed for laclc of proof of the mate- 
rial iillegatioDS in the meraoriiil. 

A large number of claims was brought for cotton destroyed by the 
United States forces at various points in the insurrectionary States. 
Among these were the cases of Brown & Sharp, So, 33 ; John Cairns & 
Co., No. 39, and several others, for cotton destroyed at Camden, S. C; 
of George Collie, No, 458 ; Christopher Atkinson, No. 380, and others, 
at Columbia, 8. C. ; of Samuel Hall Haddon, No. 107, in Screven County, 
Georgia ; of Alcjcander Collie, No. 376, at Oxford, Ga. ; of A. E. Mc- 
Donald, No. 43 ; John C. Forbes, No. 3O0, and others, in Arkansas and 
Louisiana ; and various other claims for like alleged destruction at 
different points. 

In several of these cases the proof was clear and undispnted that the 
cotton was destroyed under express orders of the commanding officers, 
and for the purpose of preventing it from falling into the hands of the 
enemy, and of weakening the resources of the enemy. In other cases 
questions of fact were in dispute, as to the fact of destruction by the 
United States forces; as to such destruction, if committed, being by 
order or authority of any competent ofBcer; as to the title of the claim- 
ants to the cotton alleged to have been destroyed ; and as to whether 
the cotton, when destroyed, was within the enemy's country. 

The question as to the right of the United States to destroy cotton 
of private owners in the enemy's country was discussed by the counsel 
of the United States in his arguments filed in the cases of S. H. Haddon 
No.l07,and of Brown and Sharp, Ho, 33; and to some extent in several 
other cases. 

On the same subject arguments were filed by Her Majesty's counsel 
and by counsel for the respective claimants in the cases of S. H. Had- 
don, No. 107; Brown and Sharp, No. 33; David Jacobs, No. 236; 
MSrtha U. Calderwood, No. 360 ; John W. Carmalt, No. 89 ; Wood & 
Heyworth, No. 103 ; James Borton, No. 144, and in some other cases. 

On the part of the United States it was maintained that a belligerent 
might lawfully in the enemy's country destroy any property, public or 
private, the possession or control of ivhich might in any degree contrib- 
ute to sustain the enemy and increase his ability to carry on the war. 
That the occasion for such destruction and its extent must always be 
left solely to the discretion of the invading belligerent, who is of neces- 
sity the sole judge as to the requirements of his military position, and 
of the necessity or propriety of the destruction of property, and of the 
extent to which such destruction shall be carried. That the actual own- 
ership of such i)roperty within the enemy's country by the subjects of a 
neutral power, whether domiciled within the enemy's country or not, 
did not relieve such property from its liability to such destruction. 
That cotton in the insurrectionary States was peculiarly and eminently 
a legitimate subject for such destruction, from its relation to the enemy's 
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governmeiifc, as the greab staple from which were derived the principal 
means of that government for the carrying on of the war, which was the 
principal basis of its credit, the source of its military and naval supplies, 
and on which it relied to maintain its independent existence and to 
cany on the war against the United States. That the control of this 
staple as to production, sale, and exportation, had been, to a large 
extent, assumed by that government. Tbat by the laws, military orders, 
and practice of the Confederate States and their authorities, the de- 
struction of cotton, wheoever likely to fall into the hands of their ene- 
mies, was enjoined and practiced, and that this practice of the confed- 
erate government and its officers had received the express and formal 
approval of the British government as a legitimate practice under the 
laws of war. 

Proofs were made in the case of Wood and Heyworth, No. 103, (proofs 
for defense, pp. 16, 20, 34, 37 to 47, 51 to 05,) of the statutes of the 
confederate government in regard to their control of this staple, and 
in regard to its destruction when necessary to prevent its failing into 
the hands of the enemy; of the practice of the confederate govern- 
ment in controlling its production, sale, and exportation ; of the acts of 
its president and other execntive and administrative officers in this re- 
gard, and of the military orders and practice nnder the same for its 
destruction when exposed to capture by the enemy. Other proofs in 
regard to this practice of destruction hy the confederates were made 
in the cases of James Gumming, No. 94 ; A. R. McDonald, THo. 43, and 
varions other cases. 

The counsel for the United States, in his arguments, cited the letter 
from Earl Kossell to Lord Lyons of 31st May, 1863, from the British 
Blue Book relating to the United States, 1863, vol. 2, p. 33, in which 
his lordship said ; 

Mr. Sewai'd, In his converBatitra with yonr lordsliip, reporfco*! in your dispatch of ihe 
16tli instant, appeared to attribute 1)1 ame to tlie oonfederates forflBstroyiiig ootton and 
tobacco in places whioli tliey evacuate on tlie approaoli of the Federal foroaa. But it 
appears to be nnreasouable to make this a matter of blame to them, foe they could, not 
he expected to leave siich articles in warehouses to become prise of war, and to be sold 
for the profit of the Federal Government, which would apply the proceeds to the pur- 
chase of arms to be used against the South. 

He cited also Vattel, (Am. ed. of 1861,) pp. 364 to 370, ^§ 161 to 173 ; 
the case of Mrs. Alexander's cotton in the Supreme Court of the United 
States, (2 Wall., 404, 420 ;) and the opinion of Sir Hugh Cairns and Mr. 
Eeilly, given in March, 1865, on the application of the Canadian gov- 
ernment, and published in the " Saint Albans Eaid," compiled by L. N. 
Benjamin, Montreal, 1865, page 479, as follows : 

Thongli in t.bo conduct of war on land the capture by the officers and soldiers of one 
belligereut of the private property of subjects of the cither belligerent is not oRen in 
ordinary crises avowedly practiced, it is yet legitimate. 

Tn the arguments filed by Her Majesty's counsel in the eases of Brown 
and Sharp, No. 33, and Samuel U. Iladdon, No. 107, it was maintained 
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that, by the modern law of war and the practice of civilized nations 
under it, private property of non-combatnnts on land is exempt from 
seizure, confiscation, or destruction, and tliat tbis principle wag fully 
recognized, in theory at least, by the Onited States in the exercise of 
their belligerent rights in the late civil war; that the article of cotton, 
the property of n on -combatants, was no exception to this general prin- 
ciple, this in fact having constituted the great mass of the property 
the proceeds of which were allowed to be recovered in the Court of 
Claims; that as to. non-combatant citizens the United States recognized 
the rule of the exemption of their private property from capture and de- 
struction; and that as to neutral aliens, peaceably residing in the United 
States, upon the faith of treaties of amity and commerce, at least an 
equally favorable doctrine must be applied; that if, in any case, the 
capture or destruction of such property became a military necessity, 
such capture or destruction was accompanied by liability to compensa- 
tion. 

Her Majesty's counsel cited the case of the United States vs. Klein, 
in the Supreme Court of the United States, (13 Wall,, 128;} also, the 
case of Mitchell vs. Harmony, in the same court, (13 How., 115;) also, 
the case of W. S. Grant vs. United States, (I C. Cls., 41 ;) also, Brown 
vs. United States, (8 Cranch, 110 ;) also, Ijawrence's Wheaton, Part IV, c. 
3, pp. 586 to 626, 635ji, 640b; Ealleck, p. 646, § 12; Calvo, 5§ 434, 436, 
443, Ui, 450 ; Vattel, pp. 368-9, § 173. 

All the claims for cotton destroyed in the enemy's country, with a 
single exception, (that of A. E. M<;Donald, No. 42,) were disallowed by 
the unanimous voice of the commissioners. 

Mr. Commissioner Fvazer's i lews upon the questions involved in these 
cases are embraced in the opinions given by him in Nos. 41 and 225i 
heretofore referred to, and to be found in the ai)peudix, F and G. 

Jm the case of A. E. McDonald, Nos. 42 and 334, the commission made 
an award in favor of the claimant, Mr. Commissioner Frazer dissenting. 
In that case the cotton was alleged to have been purchased by the 
claimant principally in Ashley County, Arkansas, under permits issued 
by the proper officers of the United States Treasury, uiider the statutes 
regulating trade in the insurrectionary States, and the regulations of 
the Secretary of the Treasury made pursuant to said statutes, and to 
have been destroyed in the same region by United States forces under 
the command of General Osband, in February, 1865. These statutes 
and regulations only authorized trade in the insurrectionary States 
within the (iues of military occupancy of the United Stsites forces; 
and it was contended on the part of the claimants that the isening of 
such permits by the Treasurj' officers was controlling evidence that the 
region covered by the permits, and within which the cotton was alleged 
to have been purchased and destroyed, was actually within the military 
lines of the United States. 

On the part of the United States it was claimed that the evidence 
conclusively showed that at the time of the issuing of the permits in 
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question, and of tlie alleged purcbaaes under the same, aa well as 
at the time of the alleged destruction, the region where the eottoii 
■was situated was entirely oatside tlie lines of military occupancy of tho 
Unitijd States, and within the control, civil and military, of the coufed- 
prate government ; that the permits in qaestion were irregularly and 
unlawfully issued ; that they gave no authority to the claimant to pur- 
cliaae within the district in question ; that the cotton was purchased, if 
at all, within the enemy's country, and under colUiaive arrangements 
between the claimant and the confederate eottou bureau ; that the 
permits, even if valid when i«8aed, afforded no protection to the cotton 
when actually within the enemy's lines at the time of its destruction ; 
that tho claimant, by his unlawful dealings with the enemy, had for- 
feited auy possible right which he might have had under his alleged 
permits, and that the claim was, to a large extent, franilulent, both as 
to the alleged purchase and destruction. 

The entire claim of this claimant amounted, including interest, to over 
$3,000,000. The award was for theanm of $107,190, including interest. 
I am advised that, in the making of this award, the majority of the com- 
mission did not intend to depart from the principle held by theiu in the 
other claims for cotton destroyed ; but that they regarded the permits 
as controlling evidence that the region where the cotton was situated 
■was within the lines of Federal occupancy. 

The ease of John Turner, No. 44, included a claim for a dwelling- 
house of the claimant, situated near the field of Fair Oaks, in Virginia, 
alleged to have been for several weeks occupied as a hospital by the 
army of General McOlellan, in the spring of 1862. It was alieged by 
the claimant that large stores of medicines and hospital supplies had 
accnmulated in this hooae, and tliat upon the retreat of General Mc- 
Olellan's army, it being impossible to save the stores so accumulated, 
thedwelling-honse was burned, with its eonteuta,by the Federal officers, 
in order to prevent these stores from falling into the hands of the enemy. 
The proofs substantially sustained these allegations. 

An award was made in favor of the claimant, in which I am advised 
that the majority of the commission included an allowance in respect of 
tho destruction of the house in question. Mr. Commissioner Frazer 
joined in the award ; but in bis computation of amount included noth- 
ing for the house. In no other case was any award made for the mere 
destruction of buildings within the insurrectionary territory not per- 
manently reclaimed to the possession of the United States ; and this 
award was therefore an exceptional one, and not within the principle by 
which the commission was governed in other cases. 

The cases of A. E. McDonald, Nos. 42 and 334; of John Turner, No. 
44; and of J. & K. Martin, No. 434, were the only cases in which 
awaiMls were made for the mere destruction of property within the in- 
surrectioaiary States. 
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3. — Claiim for property alleged to have been destroyed by the rebels. 

Iq the case of John H. Hfiuna, No. 2, the memorial alleged in effect 
tliat the claimant was the owner of 819 bales of cotton, situated withm 
the rebel States of Louisiana and Mississippi, and that " without fault 
of petitioner, against his consent, and by force and arms, said cotton 
■was destroyed by rebels in arms against the G-overnmen t of the United 
States prior to the year 1863." By the schedules annexed to his me- 
morial and made a part of the same, it appeared that the cotton in ques- 
tion was destroyed by orders of the authorities of the Confederate 
States and of the rebel State of Louisiana, for the purpose of preventing 
the same from falling into the hands of the Federal forces. 

A demurrer to the memorial was interposed on behalf of the United 
States. 

On the argument of the demurrer it was contended by Her Maj- 
esty's counsel, on behalf of the claimant, that the acts of destruction 
alleged in the memorial appearing to have been deliberately committed 
under the orders of the commander of the forces of the Confederate 
States, and with tlie concurrent authority of the governor of the State 
of Louisiana and commander of the troops of that State, reclamation 
must lie on behalf of the British government, in the interest of the claim- 
ant as a subject of that government, against the United States as rep- 
resenting and including the State of Louisiana, as well as all the otiier 
States forming the ao-called Confederate States ; that the persons en- 
gaged in these acts of destruction were not liable, either civilly or crimi- 
nally, either for reparation or punishment in respect of those acts, they 
having been committed in the course of military operations under the 
authority of the existing government, whether lawful or usurped. 

That for the wrongful acts of the several States in respect to foreign 
nations or their subjects, reclamation could be made only against the 
United States, to the Government of which, by its Constitution, was re- 
served the power of making treaties, declaring war, and -making peace, 
and all international powers generally, the same being denied to the 
individual Sta.tes ; that no foreign nation could negotiate with or make 
demand upon individual States in respect of such acts, but could deal 
only with the Government of the United States ; that in case of wrongs 
committed by any State upon foreign nations, in regard to which that 
State, if wholly independent and not a member of the Federal Union, 
would be liable to reclamation, and to be called to aci^ount in the 
mode practiced between nations — by treaty or by war — these remedies 
against such State being denied to foreign powers by the Oonstitutiou 
of the United States, the liability for reparation devolved upon the 
United States, and the Federal Government must be held to answer as 
well for the acts of the authorities of its several constituent States as 
for those of the Federal Government. 

That the so-called secession of the State of Louisiana and the other 
States forming the so-called Confedoriite States did not extinguish or 
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suspend the liability of tlie United States for wrongful acts committed 
by said States. 

That by the ti-eaties of 179i, 1815, and 1827, the United States had 
stipnlated with Great Britain for the protection of her subjects in the 
Stateof Louisiana, sis well as in all other territory of the United States; 
that the United St-ates not having allowed the claim of Louisiana to 
be released from her constitutional obligations and restrictions, but 
having held her to her coustitational obligations, and having insisted 
that their political relations with foreign powers were in no wise affected 
by the insurrection in the Southern States, and that the Government 
of the United States was rightfully supreme in Louisiana and the other 
States in rebellion, and having finally maintained its authority over 
those St-ates, its liability to Great Britain for violation of these treaties 
by those respective States remained precisely as if there had been no 
insurrection or civil war. 

Her Majesty's counsel further contended that, as a principle of inter- 
national law, if the rightful government of a country be displaced and 
the usurping government becomes liable for wrongs done, such liability 
remains, and devolves on the rightful government when restored ; that 
this principle equally applied when the usurpation was only partial; 
that the restored and loyal government of Louisiana was liable for 
wrongs done by the insurrectionary government of the same State ; and 
that it was only by the provisions of the Constitution of the United 
States that the State of Louisiana was prevented from being compelled 
to discharge that liability toward foreign governments, and that on 
this ground the Government of the United States must be held respon- 
sible for the acts of the State of Louisiana. 

He cited in support of these propositions the treaties of 1815 and 
1827 between the United States and Great Britain, (8 Stat, at L., p. 228, 
art. 1; id., 361, art. 1 ;) Phillimore, vol. 1, pp. 36, 94, 139 ; Wheaton, p. 
77 J Constitution of the United States, art. 1, sec. 10; Works of Daniel 
Webster, vol. 3, p. 331 ; id., vol. 6, pp. 209, 253, 365 ; U. S. Att. Gen. Op., 
vol. 1, p. 392; The United States vs. Palmer, 3 Wheat., Sup. Ct. E., 
210 ; The Collector m. Day, 11 id., 113, 124 to 126 ; The Prize Oases, 2 
Black, 635 ; the treaty between the United States and Great Britain of 
■August 9, 1842, (S Stat, at L., 575, art. 5 ;) and the acts of Congress of 
December 22, 1869, (16 Stat, at L., 59, 60,) and of April 20, 1871, {17 
id., 13 to 15.) 

The argument on behalf of the United States was summed up as 
follows : 

First. That wbatover may lie the relations of the separate States of the Union to 
the Government of the TJniteil States, it is manifest that no reapon aibility can attach 
to the United States for the destnietion of the claimant's property under color of the 
anthority of the State of Louisiana, heeanae its destrnotion was not aathorizeil by any 
officials representing or autlioriaed to represent or act for the State of Loniaiana under 
the Constitution and laws of the United States. Tliere can be no legitimate officers of 
a State to constitute its government, except such aa have taken an oatii to support the 
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ConBtitntion of the United States. All others are nsurpera and pretenders. But, further, 
a State of the Union has no poUtioal eKistonoe whicU can be or lias been recognized hy 
Great Britain, except as a part of tiie United States, in subordination to the National 
Giovernment. The rebels, who, by usurpation, undertook to aet for the State of Lou- 
isiana, ileolared their action tio be in behalf of the State, which they claimed as a com- 
ponent part of another and hostile nation. 

Secondly. The deatrnotion of the claimant's cotton was doae under the order of the 
commander of a military foree enj;(aji;od in hostilities against the Uuited Statea, and 
■whose acts Groat Britiun had recognized as those of a lawful bellijterent, haviiifj all 
the rights of war against the United States that any foreign invader could have had. 
The men profeaaing to act as the local authorities, in couonrriiig in the order of destruc- 
tion acted as the aasistanM and allies of the hostile and belligerent poorer, aud anb- 
jeot to its control. It is as nbsnrd to hold the Uiiit-ed States responsible in the case of 
Haniia as it would be to hol'l France reaponsible for the destrnetion of the property of 
a British subject in the part of France held by the Germau armies in the late war, on. 
the tcronnd that a Fronoh official, at tlie bead of same arroadlstemeat or eomvutiie, might 
have joined in the order of the German forces for its being done, he baring been put in 
offioe or retained there by the German forces for the very purpose, and having first 
renounced his allestiauce to France aod talten an oath of allegiance to Germany. 

The commission unauiinously suatiiined the demurrer in thefollowiug 
award : 

The claim ia made for the loss sustained by the destruction of cotton belonging to 
the claimant by men who are described by the claimant as rebels in arms against the 
Government of the United States. 

The oommissioners are of opinion that the United States canTiot be held liable for 
injnriea caused by the acts of rebels over whojn they oonld exercise no control, aud 
wbioh acts they had no power to prevent. 

UpoQ this ground, and without giving any opinion upon the other points raised In 
the case, which will be considered hereafter in other cases, the claim of John Holmes 
Hauua is, therefore, disallowed. 

Mr. Commissioner Frazer I'ead an opioion, which will be found in the 
appendix, H. 

This was among the earliest of the decisions of the commission, and 
it is understood that in coiiseqneuee of it a large number of claims of 
similar character awaiting presentation were never presented to the 
commission. 

The cases of Lanrie, Son & Co., No, 321 ; Samuel Irvin & Co., S"o. 
322, and Valentiue O'Brien O'Connor, No. 404, likewise arose out of 
property destroyed by the rebels ; but in each of them it was attempted 
on the part of the claimants to take the case out of the decision in 
Hanna's case. 

In each of the cases it was alleged that the claimant was the owner of 
tobacco stored in the State of Virginia at the breaking out of the re- 
bellion; that, early in the year 1861, the ports of Virginia were 
blockaded under the proclamation of the President of the United States, 
and before the claimants could remove their property by laud, the 
Congress of the United States, by act of 13th June, 1861, prohibited 
the transportation of merchandise from Virginia into the loyal States, 
except under license and permission of the President, and in pursuance 
of rules to be prescribed by the Secretary of the Treasury; and that 
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un(!erthe rules prescribed tlie claimants were unable to remove the 
tobacco. In the cases of Laurie, Sou & Co. aud Irvin & Co. it was 
alleged that the tobacco remained stored in Eichmoad until the 
burning of that city by the rebels on the 3d April, 1865. In the case 
of O'Connor it was further alleged that in April, 1865, claimant sent a 
vessel from Ireland destined for Richmond, for tbe purpose of carrying 
away his tobacco, which vessel arrived at Hampton Eoads in June, 
1866, but was warned off by a public armed vessel of the United States 
and compelled to return to Dublin without the tobacco. In this case it 
was further alleged that a part of the tobacco was destroyed by the 
conflagration kindled by order of tiie confederate aathorities on the 3d 
April, 1863 ; that another portion wsis destroyed by an accidental lire 
in March, 1863, but which occurred in consequence of the disturbed 
condition of affairs then existing in Bichmoud; that another portion 
was seized for taxes levied by the confederate government, aud 
another jiortion used and destroyed by the aathorities of the Confeder- 
ate States for experimental purposes; and it was alleged that all these 
losses of Mr. O'Connor were solely in couseqneuce of the failure of the 
United States to maintain and enforce their authority in the State of 
Virginia, and to suppress the civil and military disorders then existing 
there. 

A demurrer was interposed on behalf of the United States in each of 
the three cases. 

Her Majesty's counsel filed an argument in S'os. 321 and 322, in 
which he contended that the memorials showed a case where, by the 
acts of the United States, the claimants were prevented from removing 
their tobacco from the seat of war, where it was exposed to danger ; and 
that but for such prohibition tliey would have removed and saved it ; 
but that they were compelled to leave it in the hostile country, where it 
ultimately perished from one of the dangers incident to the war; that 
the iicts of the United States alleged in the memorial, by which the 
claimants were prevented from removing their tobacco, were not lawful 
acts under interuatioual law. 

That, by the statute of 13th July, 1861, (13 Stat, at L.,) commercial 
intercourse between the States in rebellion and the loyal States was 
prohibited, subject only to the license and permission of the President 
" in such articles, and for such time and by such persons as he in his 
discretion may think most conducive to the public interest, and such 
jnlerconrse, so far as by him licensed, shall be conducted aud carried ou 
only in pursuance of rules and regulations prescribed by the Secretary 
of the Treasury ;" that by the regulations issued by the Secretary of 
the Treasury uuder this act, a tax was imposed upon such permits, and 
a special tax upon property to be brought out under them, and it was 
provided that such permits should only be granted to loyal citizens of 
the United States. 

Tbat this act and the subsequent legislation of the United States did 
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not provide for blockade or non-intercourse jure belli, but were acts 
regulating intercourse by municipal statute between different sections 
of the territory of the United States ; that tbese statutes worked in- 
justice to the claimants, and deprived them of privileges to which they 
were entitled by the treaty between the United States and Great Britain ; 
that the loss of the property in question was caused by them, and there- 
fore was a legitimate subject of international reclamation before the 
commission. 

That, cousideriDg the prohibition iu the light of a belligerent act, the 
United States were bound, in analogy to maritime blockade, to allow a 
reasonable time for the claimants to bring out their property; and, 
in further analogy to the law of maritime blockade, that, as a belliger- 
ent cauiiot blockade a port against neutrals while he allows his own or his 
enemy's merchant-vessels privilege of ingress and egress for the purposes 
of tvade, the United States cannot rightfully permit their own citizens 
to trade with the insurgents under permits, while prohibiting trade to 
neutral aliens and othei-s without permits. 

He cited the letter of Mr. Cass, Secretary of State, to Mr. Mason, 
United States minister to France, in June, 1859, reported iu Dana's 
Wheaton, 672, n.; 1 Kent's Com., 146; The Grey Jacket, 5 Wall., 342; 
The William Bagaley, id., 408 J The United States m. Lane, 8 Wall., 185 ; 
The Francisca, 10 Moore's P. 0. K., 87; The Ouachita Cotton, 6 Wall., 
531 ; Mitchell vs. Harmony, 13 How., 115. 

The commission unanimously, and without hearing argument for the 
United States, sustained the respective demurrers, and disallowed the 
claims. 

In the case of James Stewart, No. 339, it was alleged that tUe claim- 
ant, having purchased certain cotton situated upon the Mississippi 
River, at Dead Man's Bend, below Natchez, sent a steamboat to remove 
the cotton, but that the steamboat was improperly forbidden to land by 
the captain of a gun-boat then cruising opposite the place where the cot- 
ton was stored ; that the claimant was thus prevented from removing 
bis cotton, which was soon afterward burned by rebel scouts. 

Various questions of fact arose in this case as to the title of the claim- 
ant ; but it was maintained on the part of the United States that, upon 
the tacts alleged, no reclamation could lie against the United States ; 
that the discretion of the commanding offtcer of the gun-boat as to per. 
mitting or not permitting vessels to laud, even for the removal of prop- 
erty for which permits from the civil authorities were held, was abso- 
lute ; and that the alleged act of the offlcer, in prohibiting the steam- 
boat from approaching the land and removing the property, was within 
the scope of his authority, and iu the esercise of his dnty ; that the 
subsequent destruction of the property by the rebels was not a neces- 
sary or natural consequence of any wrongful act of the United States or 
any officer of the United States, and that no liability existed against 
the United States in respect of the transaction. 

The claim was disallowed, all the commissioners agreeing. 
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4. — Claims for damages for alleged wrongful arrest and imprisonment. 

These claims were one liuudred iu number, and tbe total amoant of 
damages claimed, in all, was nearly 810,000,000, exclusive of interest ; or, 
adding interest at the rate allowed by the commisaion, say $16,000,000. 

In thirty-four of tlie cases awards were made in favor of tbe claimants 
against the CTnited States, in all amounting to $167,911. In sixty-four 
cases these claims were disallowed; one case was dismissed without 
prejudice for impertinent and scandalous language used in the memorial, 
and one was withdrawn by Her Majesty's agent by leave of the commis- 

Tlio question early arose before the commission whether in case of 
death prior to the presentation of the claim of the party against whose 
person the wrongful acts were alleged to have been committed, the claim 
for such injuries was to be considered as surviving to the personal rep- 
resentatives. This question was raised by demurrer interposed ou behalf 
of the United States, in the cases of Edward McHugh, Mo. 357 ; Eliza- 
beth Sherman, No. 359 ; and Elizabeth Brain, So. 447. 

In the case of Mrs. Sherman, So. 359, all connection between the 
injuries alleged and the death of the intestate was discliiimed by the 
memorial. 

In the cases of Mrs. Brain, So. 447, and of McHugh, So. 357, there 
were allegations that the injuries complained of caused or contributied 
to cause the death of the intestate; but there was no allegation of any 
local statute allowing damages in favor of personal representatives for 
ii wrongful injury causing death. 

On the part of the United States it was claimed that, as by the com- 
mon law both of Great Britain and of the United States, claims for 
injuries to the person did not survive to the personal representatives, 
such claims were not to be considered as within the submission by arti- 
cle 12. That the claims which by that article were submitted could not 
be taken to comprehend claims of a character not recognized by the 
municipal laws of either of the countries parties to the treaty. 

Her Majesty's counsel contended that the municipal laws of the two 
countries were not to be taken as controlling the rights of claimants in 
this regard ; that claims for injuries to the person, whether such injuries 
causeil death or not, were, in the diplomatic intercourse of civilized 
nations, treated as a proper subject oi' international reclamatJon in 
behalf of the personal representatives of the person injured after his 
death. He cited the practice of the commissions under the convention 
between the United States and Sew Granada, of 10th September, 1857, 
(12 Stat, at L., 985,) and under the treaty of Guadalupe-Hidalgo, of 2d 
February, 1848, between the United States and Mexico, (9 Stat, at L., 
933, art. 13.) 

In the case of McHugh, So. 357, where the deceased died unmarried 
and leaving only collateral relatives uot dependent on him for support, 
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entitled to inherit, the commission unauimously sustained tlie demurrer 
and disallowed the claim. 

In the cases of Mrs. Sherman, Ho. 359, and Mrs. Brain, No. 447, in 
both which cases the deceased left a widow and minor children, the 
coraioission, Mr. Oommissioner Prazer dissenting, overruled the demur- 
rers. Mr. Oommissioner Frazer read an opinion for sustaining the dem nr- 
rers in each of the three oases, which will be found in the appendix, I. 

It may be added that on final hearing on the merits tiie claim of Mrs. 
Sherman was unaoiraonsly disallowed; and though an award was made 
(Mr. Commissioner Frazer dissenting) ia favor of Mrs. Brain ou account 
of property taken from her husband, that award included no damages 
for imprisonment. 

The following cases are selected as class cases illustrating the hold- 
ings of the commission upon the various questions involved in these 
claims. 

In the case of Ernest "VV. Pratt, No. 6, it was alleged that the claimant 
arrived in New York on a British mail-steamer from Nassau, on tlie 
night of the 17th March, 1865; that before leaving the vessel he was 
ari-ested by order of General Dix, thenin command of the United States 
forces in and around New York, his luggage and papers searched, and 
he himself committed to prison, where he was detained until the 25th 
June following, a period of cue hundred aud seven days, when he was 
discharged without trial. 

That he had received at Nassau, from the United States consul there, 
an endorsement u[)ou his discharge from the steamship City of Itich- 
mond, of which he had been first mate, certitying that be was entitled 
to pass to the United States as a British subject, which certitlcate had 
been given to him by the consul with the assurance that it had all the 
eflect of a regular passport. 

It aiipeared that in Oiitober, 1869, he hiid been about to commence 
suit against General Dix to recover damages for his false imprison meat, 
and liis counsel having informed the Secretary of State of the United 
States of his intention to bring such suit, the Secretary, by letter to his 
counsel in answer, suggested whether it was not expedient to "await 
the result of the deliberatiou of this {the United States) Government 
and tiiat of Great Bi'itain upon a proposition for the establishment or 
adjudication, among other things, of claims like that of Mr. Pratt;" 
aud tlie claimant averred that in conformity with this suggestion be 
omitted to bring his suit against General Dix. 

The (Jity of Kichmond, of which vessel the claimant had been first 
mate, had been engaged in January, 181S5, in carrying crew, arms, and 
ammunition from London to the rebel cruiser Stonewall, which received 
substantially her entire crew and armament of small-arms and ammuni- 
tion by that means. On parting witii the Stonewall, the City of Eich- 
moad steamed to Bermuda, aud thence to Nassau, where her oHicers aud 
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men were discharged, the claimant immediately proceeding to New York, 
as above stated. 

The claimant alleged in his memorial, however, that he shipped upon 
the City of Kicbmond in good faith for an ordinary voyage to the West 
Indies, and without information or suspicion that " her vo.vage was in 
any way connected with either of tlie belligerent parties in the United 
States," and that, on finding her engaged in supplying the Stonewall, 
he hiwl protested to his captain, who paid no attention to his protest, 
and required him to obey orders oq paia of arrest for mutiny. The fact 
of the claimant's having been thus engaged on the Oity of Richmond 
was reported to General Dix, and this, in connection with his arrival in 
2few York from Nassau, constituted the grounds of his arrest by General 
Dix. 

On the part of the United States it was claimexl that the fact of the 
claimant's having been actively engaged in aiding the enemies of the 
United States, and that he immediately thereafter came from Nassau, 
the principal port in the Atlantic from which intercourse with the States 
in rebellion was kept up through thebiocl!:ade,to New York, justified the 
authorities of the United States in arresting and holding him both as a 
prisoner of war and as a probable spy. 

On the part of the claimant it was contended that there was no proof 
of any offence committed by the claimant against the taws of the United 
States, or the laws or principles of neutrality. That even if he had 
voinntarily participated in the ernise of the Gity of Richmond to equip 
the Stonewall, this fact would have furnished no justiflcation for his 
subsequent arrest in New York, thongh it might have sufficed to deter- 
mine Her Majesty's government not to interfere for his protection or 
iiuleninity. That the informality in his passport was caused, if not con- 
trived, by the Unil«d States consul at Nassau, ami that the assurance 
by that officer to the claimant that the passport was a sufficient one was 
in bad faith, and made with a view to the ckinmnt'a arrest when he 
should arrive in thecity of New York, tlieconsulhavingsent by thesame 
ship a letter addressed to General Dix, giving him the information upon 
whi(;h he acted; and that the claiutaut'sinipnsonment was nuuecessarily 
and unjustly severe and prolonged. 

The commission unanimously awarded to the claimant the sutn of 
$1,200. 

The cases of John G. Eahming, No. 7 ; Joseph Eneas, No. 126; and 
Joseph W. Binney, No. 352, were of substantially the same character, 
and were all decided at the same time. These claimants were all dom- 
iciled in the city of New York, and there engaged in trade. All were 
carrying on a considerable trade with the port of Nassau, and were 
atresredon the charge of carrying on an unlawful traffic with the enemies 
of the United States under color of their trade with Nassau. Rahming 
and Eneas were both arrested on the Slst December, 1863, and confined 
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under military aathority in Port Lafayette, until July 2, lS6i, and then 
discharged without trial, on giving bonds for their appearance if called 
on for trial by the United States authorities. Eahmiug had also been 
previously arrested, on a charge of haviug shipped arms to the rebels, in 
September, 1861, and had then been detained as a prisoner in Fort Lafay- 
ette for fifteen days. Binney was arrested oa the 14th June, 186i, im- 
prisoned in Fort Lafayette nnder military authority for five weelrs, and 
then transferred to a jail in the city of New York, where he was detained 
seventeen days longer and was then discharged by (ieneriil Dis without 
any ttonds or security required. 

In each of these cases it was alleged by the claimant, and proofs were 
taten in support of such allegations, that the claimants were iimoeent 
of the offences charged against them; that their imprisonment was 
unnecessarily and improperly protracted ; and that they received im- 
proper and unnecessarily severe treatment during their imprisonment. 
Proofs were taken on the part of the United States to show the charges 
against them well founded, and to rebut the charges of improper treat- 
ment. In each of the cases allegations were also made of large result- 
ing damages to the claimants by reason of their imprisonment. 

Eahming, by his memorial, claimed damages $580,800, besides interest. 
He was awarded by the majority of the commissiou (Mr. Commissioner 
Frazer dissenting on the question of amount merely) the sum of 
$38,500. 

Eneas claimed damages $720,000, besides interest, and was awarded 
$1,540, all the commissioners joining. 

Binney claimed $100,000, besides interest, and was awarded $5,390, 
all the commissioners joining. 

In each of the cases I am advised that the decision turned upon ques- 
tions of fact, all the commissiouers agreeing that the proofs, though 
sufSeient to warrant the arrest in each carse, did not leave the truth of 
the charges free from doubt ; and that the de;ention of the prisoners 
without trial was unnecessarily protracted. Mr. Commissioner Frazer 
read an opinion in the case of Eahming, which will be found in the 
appendix, I. 

In the case of John Carville Stovin, So. 33, claimant was arrested at 
Cumberland, Md., in October, ISiil, on the charge of disloyalty, in 
attending secession meetings in Cumberland, and being the means of 
transmitting information to the enemy. He was taken t-o Fort ilc- 
Henry, there detained for about five weeks, and discharged witlionfc 
trial. He alleged that his busiuess as a manufacturer at Camberlaod 
was stopped, and in effect destroyed by his arrest, and claimed dam- 
ages $380,794.27, besides interest ; including, however, some flre-wood, 
hay, corn, aud oats, alleged to have been taken and api>ropriated by 
the United States soldiers. He alleged, also, ill-treatment while i:i 
conflnemeot. Proofs were taken on both sides on the question of his 
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disloyal conduct, and it was contended on the part of the United States 
tbat tlie facta of the case justified liia arrest aa a disloyal person, 
openly siving aid and comfort to the rebellion by his language and 
expressions of sympathy, ia a village situated npon the frontiers of the 
enemy's country, and where snch conduct involved danger to the mili- 
tary operations of the United States. 

On the part of the claimant the charges of disloyal condaet and lan- 
guage were denied, and proof was adduced to show him a law-abiding 
and peaceable inhabitant. 

The commission gave an award to the claim iint of $8,300, all the com- 
missioners joining. 

In the case of Franlc Eussell Reading, No. 43, the claimant was 
arrested in the city of Washington on the (ith July, 1884, that city then 
being threatened by the rebel forces under General Early ; was brought 
to trial before a military commission in Washington on the charge of 
uttering disloyal and treasonable langnage in the District of Columbia 
when threatened by the enemy, such language being calculated to give 
aid, comfort, and assistance to the enemy. He was found guilty by the 
commission, and sentenced to imprisonment for five years, with hard 
labor, at the Dry Tortngaa, or snch other military prison as the Secretary 
of War might select. Under this sentence he was imprisoned at Fort 
Delaware from the 30th Angust, 1SC4, till 1st June, 18G5. 

On the part of the United States it was contended that the military 
commission was a lawful tribunal, competent for the trial and punish- 
ment of military offences, and having full jurisdiction of the ease of the 
claimant, both as to subject-matter and person; that at t!ie time of his 
arrest and trial Washington was a city in military occupation, environed 
by forts of the United States, occujHed and defended by their armies, 
the headquarters of the Commander-in-Chief of the Armyjind Navy of 
the United States, and, as the capital of the country, always a vital 
point of attack for the rebel forces, and at this specific time the actual 
olyective point of a vigorous and determined attack by the enemy, who 
actually reached, as their advanced post, on the 13tb July, Fort Stevens, 
within the limits of the District of Columbia and within four or five 
miles of the Capitol. 

That the offence charged against Reading was a purely military 
offence, of which the civil tribunals had not cognizance, and so was not 
within the principle held by the Supreme Court in the case Of Milligan, 
(4 Wall., 2.) 

That Eeading having appeared in person and by counsel before the 
military tribunal, and having pleaded in chief, without raising any ques- 
tion to the jurisdiction, could not be heard to question the jurisdiction 
of the tribunal as to his person merely ; and that the commission hav- 
ing by law jurisdiction of the subject-matter of the charge, the failure 
to object to jurisdiction as to the person obviat-ed all question as to 
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their eoitipleto jurisdictioD. The counsel for the United Sfcsites cited the 
ease of Vuliandigham, (1 Wall., 243.) 

On the part of the claimant it was contended that the military tribn- 
nal had no jurisdictiou whatever, and that the imprisonment of the 
claimant under it was wholly without aiitliority of law. 

The commission gave a unanimous award in favor of the claimant for 
$15,400. 

In the case of John I. Shaver, So. 51, tlie memorial alleged that the 
■claiinaut, being at the time domiciled in Canada, bnt travelling in the 
United States ou tiie business of the Grand Trnuli Eailway Company, 
a Canadian corporation, of which he was an agent, was arrested at 
Detroit, on the 15th October, 1861, by directiou of Mr. Seward, the Sec- 
retary of State of the United States j that he was taken thence to 
Fort 'Lafayette, in Hew York Harbor, and coulined tliere, and subse- 
quently at Fort Warren, in Boston Harbor, until the 6th January, 1862. 
He alleged that by his arrest he was throwu out of lucrative employ- 
ment as agent of the railway company namedj that by it he lost the 
confidence of his employers and was uuable to regain his position after 
hia release.; and that he suffered large pecuniary losses iu consequence. 
He claimed damages $100,000. 

The arrest was made upon information communicated to Mr. Seward 
that.tbe claimant w^ engaged in conveying communications between 
the rebels in Canada and those within the insurrectionary States. The 
proofs failed to sustain the charge, and it appeared that Mr. Kennedy, 
chief of police of the city of New York, immediately after the arrest of 
the claimant, reported to the State Department that he found no proofs 
to warrant his detention, or to implicate him in any improper communi- 
cation with the enemy. 

The compiission awarded the claimant $30,30i, Mr. Commissioner 
Frazer dissenting on the question of amount only. 

In tlie ca~se of Samuel G. Levy, So. 01, it appeared tiiat the claimant, 
a resident of Canada, on landing in Boston from a British steamship 
from Liverpool in May, 1S04, was taken thence to New York, and there 
detained for about eight days, on a charge of being engaged in blockade- 
running. At the end of that time he was discharged upon giving bail 
for his appearance within six months, if required. He alleged large con- 
sequential damages by interference witli his due attention to his business, 
and by the enforced breaking of an engagement of marriage in conse- 
sequence of his arrest, and claimed as damages, £30,000. 

The commission unanimously gave him an award of S930. 

In the case of James Stott, No. 271, it appeared that the clairaatit, 
domiciled in the State of Maine, was arrested at Dexter, Me., September 
2, 1863, on the charge of being a deserter from a cavalry regiment in the 
United Statesserviee: was sent thence to the regiment from wliich he was 
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alleged to have deserted, at Warreiitoii,Va.,wliere it plainly appeared that 
the oliarge was uufouiided,itbeingacaseof miatabenidentity. Hewas 
detaiued until the Otli of November, 1863; aud, for the purpose of making 
him some compensatioii as to loss of time, aad of giving him transporta- 
tion back to his home, was mustered into the United States service and 
discharged with the pay of a private soldier for the time he had been 
detained, and with transportation back to his home. 

An award was made for $775 in favor of the claimant, in which all the 
comuiissioners joined. 

John I. Crawford, No. 79, was arrested in the city of New York, on 
the 10th of May, 186i ; sent to Fort Lafayette, and there detained until 
the 27th of tfuly, 1864, when be was bronght to trial before a military 
commission in the city of New York, on the charge of violation of the 
laws of war, in passing through the military lines of the enemy, first, 
from South Carolina, by way of Eichmond, to New York; second, from 
New York again, by way of Nassau and Wilmington, through the block- 
ade, to South Carolina ; aud again from South Carolina, by way of Rich- 
mond, to New York ; and also by purchasing goods in New York, and 
sending them thence through the lines to Eichmond, Va. He was 
convicted on all the specifications except that relating to the purchasing 
aud sending of goods, and was sentenced to give bonds in such sum 
and with such sureties as should be satisfactory to the general in com- 
mand of the department, that he would not visit, traffic, or correspond 
with the States in rebellion, nor give aid, comfort, oriutbrmation to the 
enemy during the war, in default of giving such bonds to be confined 
at hard labor during the war. The bond was immediately given, and 
Crawford was discharged. The proofs before the commission fully sus- 
tained tlie findings of the military tribunal. 

On the part of the claimant it was contended that the military tri- 
bunal was without jurisdiction, and that the claimant's imprisonment 
aud detention were unlawful. 

The memorial claimed §300,000 as damages, aud the commission 
unanimously disallowed the claim. 

In the case of John Carmody, No. Sii, it appeared that the claimant, 
domiciled iu New Orleans, was, in March, 1805, conscripted into the 
military service of the United 8tat«s ; the notice of his conscription 
requiring him to report for military service was addressed to him by 
the name of John Kemdy, and on receiving it he procured from the 
British consul at New Orleans a certificate of his British nationality, 
which he alleged that he presented to the ofSeer in charge of the office 
at which he was required to report, but two days after was arrested by 
a squad of United States soldiers, and was detained in a military prison 
for some five or six weeks. The arrest and detention evidently arose 
from mistake growing out of the confusion of names. The memori& 
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claimed 5100,000 damages, besides interest, aud the commission unani- 
monsly awarded the claimant $500. 

In tbe ease of William Patrick, No. 97, it appeared tbafc tlie claimant^ 
a British merchant, domieiied in Kew York, was, on the 28th August, 
1861, arrested and committed to Fort Lafayette, where be was detained 
till the 13th September following, whea he was discharged. His arrest 
was based on the charge that tbe firm in New York of which he was a 
member, and which bad a branch house also at Mobile, Ala., was 
a channel for carrying on correspondence between rebels in Europe and 
those in the insurrectionary States. Representations by highly respect- 
able citizens of New York of Mr, Patrick's loyalty were made to the 
Secretary of State, and the British minister also intervened in his behalf. 
Investigation showed that the charge against Mr. Patrick was without 
foundation, and he was discharged after a confinement of seventeen 
days. The proofs established Mr. Patrick to have been a gentleman of 
high social and business standing, and also to have been in couducE 
marked by loyalty and good faith toward the Government during the 
rebellion, and to have furnished liberal contributions in its aid. His 
arrest was nndonbtedly caused by false or erroneous information. 

On behalf of the claimant punitory damages were claimed. On tbe 
part of the United States it was insisted that no such damages could 
be allowed ; that Mr. Patrick, domiciled within the United States, was 
exposed in tbe ?ame degree with citizens of those States to arrest on 
falseeharges or erroneous information, and that, having been discharged 
■within a reasonable time for inquiry to be made, he was not entitled to 
claim damages against the United States. That if any damages were 
awai'ded to him, they should be sach only as would afibrd him fair com- 
I>ensation for the injury inflicted. 

Tbe memorial claimed |100,00O, besides interest. The commission 
awarded the claimant $3,160, Mr. Commissioner tiurney dissenting on 
the question of amount. 

In the case of Joseph J. Bevitt, 5fo. 101, the claimant, until that time 
domiciled in South Carolina and Virginia, left Richmond in April, 1863, 
and passed through the rebel lines to the Potomac Biver, was there 
taken on board a United States transport steamer on the 30th April, 
1863, taken to Washington, detained in the Old Capitol prison until the 
19th May, and then sent back into the confederacy. 

On the part of the claimant, it was contended that Bevitt, being a 
British subject, and not having offended against the laws of the United 
States, or taken part in the domestic strife then in progress, was enti- 
tled to such egress without molestation by the public anthorities. 

On the part of tbe United States it was maint-ained that the attempt 
of the claimant to enter the loyal portion of the United States from the 
enemy's country, and through his military lines, after having voluntarily 
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remaiued witbia tbe eiieimy's eoanfery daring two years of tlie war, was 
one which the United States might lawfully prevent or puiiisli, and 
that their sending him back into the enemy's country, from which he 
came, was an act permitted by jmblic law. 

The commissioH disallowed the claim, Mr. dommissioner (luriiey dis- 
senting. 

In the case of William Aahtou, No. 335, the claimant, nntil theu domi- 
ciled in the State of South Caroliua, in February, 1803, came north 
Shroiigh the Federal lines under a pass from the confederate General 
Lee, and while crossing the Potomac Kiver into the State of Maryland 
was arrested by the naval patrol, on the 7th I'ebraary, 1863. He was 
taken to Washington, there detained uatil the lltk May, 1863, and then 
sent back through the lines into the enemy's country. 

On the part of the United States it was contended that the case was 
parallel with that of Bevifct, above reported, and that the arrest, deten- 
tion, and return of the claimant were lawful acts under the recognized 
laws of war. 

The commission awarded to him the sum of SG,000, Mr. Commissioner 
Frazet dissenting. 

The undersigned finds difficulty in reconciling the decision of the 
commission in this case with that in the case of Be vitt. It may be noted, 
however, that Bevitt was detained but twenty days before being sent 
back, while Ashton was detained three months and four days. 

In the case of Thomas Biwry, No. 127, the claimant, domiciled at New 
Orleans, alleged that, on the 15tU March, 1884, he was arrested without 
any cause or provocation, but arbitrarily and maliciously, by a provost- 
marshal under the orders of G-eneral Banks, then in command of the 
department^ was committed to the parish prison, there confined for 
ten weeks, and theu released on giving a bond conditioned that he 
should report daily to the provost-marshal in the city of New Orleans. 
That he continued so to report until the 31st December, 1864, when the 
bond was cancelled and the claimant fully discharged. He claimed 
damages §50,000. The proofs showed that he was arrested in the act 
of clandestinely and in disguise attempting to pass from New Orleans 
through the lines into the enemy's country, having upon his person let- 
ters to residents within the enemy's lines, and carrying confederate 
money — the use of which was forbidden by the Federal authorities. 
That only two months before he had perpetrated the same offence in the 
same disguise; had visited many places within the enemy's lines, and 
had returned Into the Federal lines in the same clandestine manner. 
Before his arrest he had applied for permits to go within the confederate 
lines for the alleged purpose of looking np and bringing back cotton 
alleged to have been owned by him; but such permission had been re- 
fused. 

The claim was unanimously disallowed. 
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lu the case of Henry Glover, No. 134, the claimant, a resident of the 
State of Georgia, was, in November, 1864, in company with a companion, 
in Jones County, Georgia, within the enemy's territory, overtaken hy a 
detachment of cavalry from the corps of General Kilpatricfc, forming a 
part of the flanking force of General Sherman's army in the march from 
Atlanta to Savannah. His companion fled and was fired upon ; claim- 
ant waited, was arrested and detained for twenty-four hoars, when lit* 
was discharged, it appearing that he was a civilian and a British sub- 
ject. 

His claim was disallowed, all the commissioners agreeing. 

The case of Thomas H. Facer, No. 203, was similar in character to 
that of Gloverj and was disallowed in like n 



In the case of the administrators of James Syme, No. 13i), it appeared 
that the decedent had been for many years domiciled at New Orleans, 
and there carrying on a large trade as a wholesale and retail druggist ; 
that on the 28th August, 1862, he was arrested and taken before Major- 
General Butler, then in command of the Department of the Gulf, and 
there arraigned on charges styled in the memorial " false, wicked, and 
malicious," to the effect that he had aided and abetted the so-called 
confederates by the shipment of sulphur, drngs, and medicines into 
their lines, and that be had violated his neutrality. General Butlen 
being satisfied of the truth of the charges, condemned him, without the 
intervention of any court or military tribunal, to he imprisoned at Fort 
Pickens for three years at hard labor with ball and chain ; the ball and 
chain were, however, within a few days, and before the commencement 
of execution of the order, remitted. He was detained in confinement at 
New Orleans for about six weeks ; then sent under guard to Fort Pick- 
ens, in Pensacola Harbor, Florida, and there confined until about the 
1st March, 1863, when he was brought back to New Orleans, and there 
detained daring an investigation by a military commission, which re- 
l>orted him not guilty of the charges upon which he was imprisoned- 
Pending the proceedings of this commission be was discharged from 
confinement by order of General Banks, who had succeeded Genera! 
Butler in command, on giving a bond, with surety, in the sum of $20,000, 
conditioned for his appearance on requirement by the Government. 
Upou the report of the commission the bond was canceled August 28, 
1863. At the same time with hiS' arrest his drug-store and contents, in 
New Orleans, were seized and appropriated to the use of the TJuited 
States, and remained in their possession until about the 1st May, 1864, 
when the store, with so much of the stock of drugs, &c., as had not been 
used, was surrendered to his possession by order of the War Depart- 
ment. 

A large amount of testimony was taken on both sides upon the ques- 
tion of his guilt or innocence of the charges on which he was impris- 
oned. 
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On the part of the Uuited States, it was also proved that the decedent, 
ill November, 1861, aucl again in March, 1862, had accepted commis- 
sions as surgeon — first with theranli of captain, and afterwards with the 
rauli of major — iu ihe Ijattaliou of the Louisiana State militia desig- 
nated as the British Fusiliers ; that this battalion was a regalarly organ- 
ized portion of the State militia of the rebel State of Louisiana, bnt was 
organized under the reservation that its members should be required to 
serve only within the limits of the city of New Orleans ; that, on the 
acceptance of these commissions, the decedent was required by law 
to take, and did take, an oath faithfully to discharge the duties of the 
ofhee to which he had been appointed, and to snpport, protect, and de- 
fend the constitution of the State of Louisiana and of the Confederate 
Statues ; that at the time of accepting these commissions, respectively, the 
decedent was above the age of forty-flve years, and was exempt by the 
lawsof the State of Louisiana from militia service, by reason of age, even 
if otherwise liable by reason of nationality or domicile. Evidence was 
also given on the part of the Uuited States to the effect that Dr. Syme, 
shortly after the occupation of New Orleans by the Federal forces, re- 
fused to sell medical and surgical supplies to medical officers of the 
United States' Army. Dr. Syme died in January, 1ST2, before the filing 
of the memorial, leaving a widow and one son entitled to inherit his 
estatej both born within the United States and always domiciled there. 

On the part of the United States it was contended that by the ac- 
ceptan(te of these commissions and the taking of the oaths above 
recited, Dr. Syme bad deprived himself of the condition of a neutral 
alien and assumed the character of an enemy of the Uuited States, and 
was not entitled to a standing as a British subject under the treaty ; 
that the proofs fully sustained the charges upon which he was con- 
demned by General Butler; that if any doubt existed upon the proofs 
uow before the commission as to the truth of those charges, the evi- 
dence before General Butler and upon which he acted was certainly 
sufficient to sustain his finding and to justify the condemnation pro- 
nounced by him upon the proofs before him ; that as military com- 
mander of a captured city within the enemy's country, then strictly and 
solely under military government, General Butler was vested with 
full authority to administer military law, either in person or through 
military courts and tribunals organized under his order; that the of- 
fense of which he found Dr. Syme guilty was a crime under military 
law of a high grade, and justifying the sentence pronounced upon him. 

The memorial claimed damages for the arrest and imprisonment, 
^100,000 ; for the drngs and other property of the decedent taken and 
appropriated by the United States, (less the value of the amount re- 
turned,) and the rent of the store, $106,925 ; and damages by the break- 
ing up of the business of the decedent, and the loss of profits which he 
would have derived from the business, $150,000, besides interest. 

The commission {5Ir. Commissioner Frazer dissenting) made an award 
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ill favor of tbe eliiimaiits for $116,200. I am advised that this award 
incladetl notliing for damages for imprisonmeut, but was made solely 
in respect of tlie drugs aud other property taken and appropriated by 
the UTnited States, and the rent of the drng-atore while occupied liy 
them. Mr. Commissioner Fcazer expressed his views upon the case as 
follows : 

Being over tlie military age, and exempt from military tliity as a draggiat also. Dr. 
Syme took u commiseioQ in tlie Britiali Fusiliers and an ont.h of office to support the 
rebel confederacy, and evinced his hoatOity further, as I deem the weight of the evi- 
dence to show, by refusing to sell goods to the United States after New Orleans fell into 
Federal possessiou. This made him an actual eueiiiy, and be could have no stauding 
to prosecute a claim before this commission. The beueficiariea — his wife and child- 
have none, beeanse they are Americans. His con derail ation by General Butler was 
upon what appeared at the time to be satisfactory evidence, thongh it was snbae- 
quently shown before the military commission, organized under the order of General 
Banks, that he was probably innocent of the charges upon which ho was arrested. Ho 
was restored to liberty as soon as an investigation could conveniently be had ; and 
what remained unconsunied of his confiscated goods was also restored, together with 
the poMessiou of bis building. 

In so ranoli of this opinion of Mr, Commissioner Frazer as relates 
to the sufficiency of the evidence upon which General Sutler acted to 
sustain his linding and sentence, and as relates to the probable actual 
innocence of Dr. Syme as appearing before the commission, I am advised 
that the majority of tbe commission concurred. 

In the case of William B. Booth, So. 143, a claim was made for $50,000 
damages for the alleged wrongful arrest of the claimant in the neighhor- 
hood of Port Jackson, Louisiana, and subsequent imprisonment. He 
was arrested by United States soldiers on the 8th August, 1862, taken 
to Fort Jackson, and there confined till the 28th August; then sent to 
Fort Pickens, Pensacola Harbor, and there coufloed till the 15th August, 
1863; then taken back to New Orleansand detained till the 26th August, 
1863, when he was unconditionally released. 

Previous to his arrest, Dr. Booth, who resided in Louisiana, two miles 
from the forts and outside the lines of military occupation by the United 
States, had been on the request of Dr. Gordon, the surgeon of the forts, 
visiting and prescribing for the prisoners and Federal soldiers at the forts. 
Gen. Seal Dow, the commander, learning the fact, hatl notified him that 
he could not be permitted to visit the forts withont taking the oath of 
allegiance, or giving his parole of honor not to communicate information 
to the enemy. Dr. Booth declined to do either of these things. After his 
arrest he still continued his refusal to give the required parole, and, per- 
sistinginhisrefusal, General Dow ordered his transfer to Fort Pickensand 
liis detention there. At this time Forts Jackson and Saint Philip, lying 
on the opposite banks of the Mississippi some one hundred miles or more 
below the city of New Orleans, were occupied by a United States force of 
about six hundred soldiers, and about the same n umber of liberated slaves, 
under the command of General Vow. The garrisons were weak, and a 
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large niiinber of tbe troops actually there were prostrated by sickness. 
General Dow deemed it of the utmost iinporfcauoe that a knowledge of the 
weakness of Ma garrisoQ should be kept from the enemy. The refusal of 
Dr. Booth to give the required parole roused the suspieioua of Geueral 
Dow, and when persisted in, led toliissendingtheclaimantto Fort Pickens. 
During his stay at Fort Pickeus, and after his retransfer thence to New 
Orleans, he still persisted in refusing to give the required parole, and 
was finally discharged, after a confinement of nearly thirteen months, 
unconditionally and without parole. Lord Lyons, during his confine- 
]neut, in a letter to Mr. Uoppell, British consul at Sew Orleans, stated 
that the required parole was deemed not unreasonable bj Her Msy'esty's 
government, after consulting the law officers of the Crown. 

Ou the partof the United States it was insisted that tlie arrest and 
detention of Dr. Booi;h were warranted as measures of just military 
precaution in regard to an enemy by dom,icile possessed of knowledge, 
the communication of which to the enemy would be highly dangerous 
to the United States, and who, by his refusal to give this proper and 
reasonable pledge, had, in the language of Lord Lyons, entitled the 
United States to treat him as a suspected person 

Tbe memorial of Dr. Booth also included claims to the amount of 
883,890, besides interest, for property of the claimant alleged to have 
been taken and appropriated by the United States 

The commission (Mr. Commissioner Frazer dii-,entmg) awarded to 
the claimant the sum of $24,000, which awatd ^as, ib I am advised, 
wholly in respect of property taken, and included nothing on account of 
the arrest aud imprisonment. 

John McCann, No. 173, and John Murta, No. 105, natives of Ireland 
and domiciled in Luzerne County, Pennsylvania, were arrested there — 
McCann in September, 1863, aud Murta in November, 1863 — by United 
States troops, under authority of a provosfc-marshal ; were taken to Fort 
Mifflin and there confined, McCann till March and Murta till April, 1864, 

Tbe proofs showed that at the time of their arrest an organized con- 
spiracy existed in Luzerne County and vicinity to resist the Federal 
draft for troops ; tliat great violence was used against Federal officers ; 
that open defiance of tbe Federal authority was made in public meet- 
ings of the mining population ; that loyal citizens sustaining the Gov- 
ernment had been assassinated, and measures had been adopted to 
ambuscade and massacre Federal troops, should they be sent there to 
enforce the draft ; that the principal disturbing element in this conspi- 
racy was the Irish Catholic miners ; that not only secret associations 
were formed, but public meetings were openly held for the avowed pur- 
pose of stopping the mines and thus stopping the war; that a large 
uumber of persons regarded as the ringleaders and most dangerous 
persons in this movement were arrested, and among them these two 
claimants. iSo proof was made of the complicity of either of the claim- 
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ants with tbe actual resistance to the draft or violation of law; bat 
Murta -waa shown to have been a member of the organization known as 
the " Knights of the Golden Circle," created to oppose the draft and 
aid the rebellion. Neither of the claimants was ever bronght to trial. 
In the case of McOann an award was made in favor of the claimant for 
$3,000, in wliich all the commissioners joined. In the case of Macta an 
awai-d was made for $1,200, Mr. Commissioner Frazer dissenting. 

Id the case of Thomas Kiley, No. 103, tbe claimant, a resident of La- 
zerne County, Pennsylvania, was drafted into the Uuited States mili- 
tary service in November, 1863, was taken to Philadelphia and there 
held in the United States military barracks for about six weeks, when 
he was taken sick and sent to the hospital, and there remained confined 
by disease till the flth of April, 1884, when he was discharged by the 
War Department, through the intervention of Lord Lyons, as being a 
subject of Great Britain, having received his pay as a soldier for the 
time during which he was held. 

On the part of the United States it was contended that he was held 
simply in consequence of his failure to comply with the regulations of 
the provost-marshal's department in regard to showing proof of alien- 
age. The case showed, however, that the proofs of his alienage were 
submitted by Lord Lyons to Mr. Seward in ITovember, 1SI53, within a 
few days after his arrest, and his discharge was not ordered till about 
fonr months after. 

The commission unanimously awarded him the snm of $SO(K 

Edward McCabs, No. 197, was drafted into the military service of the 
United States in Queens County, New York, in September, 1S63. He 
appeared before the en rolling-board and claimed exemption; was in- 
formed of the regulation prescribing the method of making the neces- 
sary i>roof ; was given time to file it, but failing to do so was arrested i>y 
order of the provosfc-marshal and detained for two days, when, having 
furnished the necessary proof, he was discharged. 

The commission unanimously disallowed his claim. 

Patrick J. O'Mulligan, No. 476, was drafted in Cayuga County, New 
York, in October, 1863. He appeared before the board of enrollment 
and claimed exemption as a British subject, but failed to comply with 
the regulations for the proof of alienage. He was detained for twenty- 
four hours, and on physical examioation by the surgeou was found unht 
for military service and was discharged. For these grievances he 
claimed the sum of $800,000, besides interest. 

His claim was unanimously disallowed. 

la the case of Mary Sophia Hill, No. 198, the claimant, a native of 
Ireland, was domiciled during the rebellion and for many years before 
in New Orleans. At the time of the capture of ifew Orleans by the 
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Federal forces in 18G2, slie wis iu att-eudance ou tlie confederate liospi- 
tals in Virginia, bat slioitly after letiirned to New Orleans nnder a 
proper pass. In 1S63 she went to Ireland, and returned to New Or- 
leans, taking tbe oatli ot neutiahty on landing. She again left New 
Orleans in the fall of 1S63 nnder a pass and went to Virginia, where 
she remained for five months "rendeiiug assistance iu the hospitals and 
to prisoners by means of flags of truce." In X864 she returned to New 
Orleans, and having no pass was arrested and detained in prison for 
two days ; when, having satisfied tbe provost-marshal that she was a 
British subject, she was released on bail. After her discharge and 
while sick she alleged that she was called upon by a woman who gave 
the name of Ellen Williams, and gave her a note purporting to be from 
Gen. Tom Taylor, an oflicer of the confederate service commanding a 
post within the confederate lines in Louisiana. This woman informed 
claimant that she was going through the lines into the confederacy if 
she could get a pass from General Banks, and offered to take letters 
from the claimant. Claimant gave to her a letter to General Taylor, 
acknowledging the receipt of his letter, and saying to him, " Communi- 
cate and state what you require, and I will do all in my power ; I will 
be here until tbe end of July." She also gave to her a letter addressed 
to her brother, a soldier in the confederate service in Virginia, in which 
she denounced the " Yankees;" and said, among other things, " We have 
accounts of the battles in Richmond, but so hashed up to suit northern 
palates you can make neither Jiead nor tail of the affair; but through 
my spectacles I see General Grant and his well-whipped army with 
their faces toward Washington and their backs to the hated city of 
Bichmoud, except those who take their summer residence at Libby. 
Tel! the boys Banks has made a splendid commissary to Dick Taylor's 
army, and they were so ungrateful as also to whip him, and very badly." 
She also gave this woman another letter of similar character, ad- 
dressed to J\Irs. Graham, a person living in Montgomery, Alabama, 
within the lines of the confederacy. 

These letters were delivered on the 20th May, 1S64; and vfithin a 
few days after she was arrested by an officer of the provost-marshal's 
bureau, committed to prison, and there detained until July, when she 
was brought before a military commission and tried on the charge of 
"holding correspondence with and giving intelligence to the enemy, iu 
violation of the Fifty -seventh Article of War," the specifications being the 
written letters above named. She was found guilty of the charge except 
the words "andgiviugintelUgenceto ;" and was sentenced to "be confined 
during the war, at such place as the commanding general may direct." 
The proceedings and findings of the commission were approved by 
Major-General Hurlbut, then in command; but the sentence was so 
modified as to direct the claimant to be sent into the so-called confed- 
eracy as an enemy ; and the provost-marshal-general was charged with 
the execution of tbe order. 
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At the time of lier trial New Orleans was still under military govern- 
meat, btit the Uuited States district coart liad beeu reorganized tinder 
Judge Dureli, and was iu operation in that city. No State tribunals 
were in operation, nor any local tribunals, except under authority and 
permission of the military commander. 

On the part of the claimant it wag contended, first, that the claimant 
was not amenable to military jurisdiction, but must be tried, if at all, 
before the civil tribunals ; second, that if amenable to military jurisdic- 
tion, the commission before which she was tried was not a competent 
tribunal ; that by the Fifty-Seventh Article of War (2 Stat, at L., 366) the 
only military tribunal having cognizance of such an offence was a court- 
martial, a tribunal distinct and different from a military commission ; 
third, that the finding of the military commission that she was guilty of 
the charge except the words " and giving intelligence to,"^ was in fact 
an acquittal, correspondence with the enemy without giving him intelli- 
gence not being a militiary oifence or a violation of the article above 
referred to ; fourth, that the commanding officer had no authority to 
change the punishment directed by the sentence of the court, and sub- 
stitute banishment into the confederacy for imprisonment; that this 
substitution was not with the consent of the claimant, and was not a 
mitigation of punishment; fifth, that the letters were not iu fact sent 
into the confederacy, but were delivered by the messenger to the United 
States military authorities in New Orleans, and that the evidence tended 
to prove that the pretended messenger to whom they were delivered 
was in fact a spy and agent of the United States, 

On the part of the United States it was contended that the ofl'ence 
charged against the claimant was a military ofi'ence purely, not cogniza- 
ble by the civil tribunals; that the claimant, domiciled in acity within 
the enemy's country and recently captured from the enemy, held by 
military power only, and governed ouly by military auttiority, was 
amenable to military jurisdiction; that the tribunal before which she 
was tried was a competent military tribunal, organized under suifieienfc 
military authority, and having jurisdiction both of the subject-matter 
and of the person of the claimant ; that irrespective of the proceedings, 
finding, or sentence of the commission, the commanding general had 
uU authority to expel the claimant from the city and send her within 
the enemy's lines, ou satisfactory evidence of her active sympathy with 
the rebellion, and of her attempt merely to communicate with the enemy, 
and that the modification and mitigation by the commanding general of 
the punishment decreed by the military tribunal was one of lawful 
power, and was not a matter of which the claimant could riglitfully 
complain. 

The commission gave an award in favor of the claimant for ©1,560, 
Mr. Commissioner I'razer dissenting. This claimant was the same per- 
son whose original memorial (No. S) was dismissed by the commission 
on account of its improper and indecorous laagaago. 
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The case of Colin J. Nicolson, TSo. 253, may properly be reported in 
coiinectioti with that of Miss Hill. 1^'icolson, a native of Scotland, had 
been domiciled iu S"ew Orleans since 1852. He was arrested in that 
city on the lyth of September, 1864 ; was detained in prison till tbe 
22d of November, 18G4, when he was brought before a general court- 
martial in that city and tried on the charges, first, of relieTing the 
enemy with money, by investing money in bonds of the Confederate 
States and transmitting the same to England for sale there ; and, sec- 
ond, of holding correspondence with the enemy by letters passing be- 
tween himself and one Violett, an enemy of the United States, resident 
at Mobile ; and in and by such correspondence devising means for 
bringing cotton out of the confederacy, and disposing of it for the joint 
beueflt of himself and Violett, and for negotiating and selling bonds of 
I he Confederate Stiites. He was convicted on both charges, and was 
sentenced to imprisonment atFort Jefferson, Fla., or at snch other place 
as the commandiug general should direct, for five years. The sentence 
was approved by General Cauby, commanding, and the claimant was 
committed to confinement at Fort Jefferson, where he remained for about 
nine months, when he was pardoned by tbe President of the United 
States. 

The questions involved and the doctrines maintained by the respect- 
ive counsel in the case of Miss Hill were urged upon tlie commission in 
this case. The counsel for the claimant further contended that the 
dealing iu bonds of the enemy iu New Orleans and ti'ansmitting them 
thence to England for sale was not a "relieving of the enemy with 
money," or in any manner a giving of aid to the enemy, and that the 
correspondence of the claimant with Violett involved no aid or comfort 
to the enemy, gave no information to them, and constituted do military 
offence. He cited the first article of the treaty between the United 
- States and Great Ecitata of Sd July, 18C5, (S Stat, at L.;) also Milli- 
gan's case, (4 Wall., 2 ;) Egan's case, {5 Blatchford, C. 0. K., 320 ;) the 
Venus, {2 Wall., 259 ;) the Circassian, (id., 158 ;) the Ouachita cotton, 
(G id., 531 Coppell vx. Hall, (7 id., 542 ;) Thorington vs. Smith, (8 j(?., 
12;) the Grapeshot (9 id., 129.) 

The memorial claimed $500,000 damages. The claim was disallowed 
by the commission, Mr. Commissioner Gumey dissenting. 

In the case of James McVey, No. 208, the claimant alleged that he 
was twice arrested. It appeared that the first arrest was within the 
enemy's lines, when he was detained for some four weeks to prevent his 
communication with the enemy. The second time he was arrested while 
in the act of carrying goods across the lines from the enemy's country, 
and was held in confinement several weeliS. His claim was unanimously 
disallowed. 

Substantially similar to this last case, in regard to the character of 
the arrest, were the cases of Isaac Milner, No. 207, iu which an award 
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was made in favor of the daimant for property, but including notUiiig 
for the alleged arrest; of Samuel Siinpsou, No. 217, which was uoaiii- 
inously disallowed ; of John Carew, No. 334, which was disallowed, Mr. 
Cooitniasiouer Gurney diasentiog; of Henry F. White, No. 233, which 
was auauimonsly disallowed f and of John Gale, No. 247, in which there 
was an award for property, but including nothing on account of the 
an'est or imprisonment. 

In the case of Joseph W. Suotfc, No. 32G, the claimant, domiciled at 
Jacksonville, Fla., was there arrested by order of the commanding offl- 
<fer in November, 1S64, on the charge of disloyalty, and detained in eou- 
fincmcnt for some three mouths. Jacksonville was an inland town, on 
the Saint John's River, which came into the hands of the United States 
forces in February, 1864j and from that time to the close of the war was 
occupied by them ; but the rebel forces, most of the time, were within 
its immediate vicinity. 

Oa the part of the United States it was insisted that the military 
conmiauder was necessarily invested with absolute power for the control 
of the city; and that it was his duty to take such measures as should 
prevent inhabitants disloyally disposed from communicating with the 
enemy ; and that nothing in the case of Mr. Scotl showed an abuse of 
this authority. 

An award was made in favor of the claimant in respect of prop- 
erty taken by the United States troops, but it included nothing for 
iniprisoumeut. 

In the case of James T, Munroe, No. 235, claimant had embarked at 
New Orleans in August, 1864, on board a steamer for Matamoras, 
Mexico, with the machinery for erecting a saw-mill at that place. The 
steamer was stopped at Fort Jackson on the charge of haviug contra- 
band goods rn board intended for Texas, brought back to New Or- 
leans, tiud the elairaaut was there detained by the military authorities 
for two days on boai'd the steamer, and for twelve hours i;i the military 
prison at that city. It appeared that, while he was in confinement, his 
trunk on board the steamer was broken open, either by the provost- 
guard or ill consequence of their negligence, and money, wearing ap- 
parel, and other articles were stolen from it. On complaint made to 
Major-General Cauby, in command of the city, an order was made by 
Iiim declaring these transactions, If true, to be exceedingly discreditable 
to the guards, and directing the provost-marshal to take measures to 
bringthe offenders to justice. An investigation was ordered, but the 
offenders did not appear to have been discovered, and no reparation was 
made to the claimant. 

On the part of the United States it was urged that the aiTCSt and de- 
tention were lawful and reasonable for the purpose of inquiry as to the 
character of the vessel, and that the United States were not liable to 
reclamation for the theft of the claimant's property, 
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An award was made in favor of tbe claimaut for 8L,5-iO, m which all 
the cpinmisBiouers joiuecl. 

Ill the case of Susan B. Jackson, No. 255, the claimant, in behalf of 
herself aud her four minor children, cUiimed damages for the arrest of 
John Jackson, the husband of the claimant, at Kuoxvitle, Tenn., and 
Ilia banishment within the enemy's lines, with his family, in January, 
1S64. It appeared that Dr. Jackson, the husband, had been a resident 
of Knoxrille for some years and until after the breaking out of the war ; 
that he had sent his family to England in August, 1861, and himself 
followed them in June, 1863; that he returned to New York in October, 
1863, and in January, 1S63, having obtained the proper permission, re- 
turned to Kuoxville for the alleged purpose of disposing of his property 
there. Instead of disposing of his property he remained at Knoxville, 
and there entered into trade. Both before his departure for England 
and afterhis return, in 1803, he had been an open and active sympathizer 
■with the rebellion, denouncing the United States Government and en- 
couraging aud aiding the rebels down to the surrender of Knoxville to 
the United States forces in September, 1803. Evidence was also given 
on the part of the United States showing conduct evincing a hostile 
spirit toward the United States Government. On the 29th January, 
1SC4, the following uotice was addressed to him by General Poster's 
J) ro vest- marshal : 

Owing Ui jonr peraiHtent disloyalty tn the Government of the United States, it lias 
licea (iBuided to semi you and yonr family soiitli of tbe Federal linea. Yoh will, tbeie- 
fore, be prepared to utHW ou reeeiviug further notice. 

The further notice was served on the 30th January, requiring liim to 
be ready to depart on the 3d February, on which day Jackson and his 
family were sent through the rebel lines under a flag of truce. 

An award was made in favor of the claimant in respect of property 
of her own appropriated to the use of the United States, but including 
uothiug by reason of the arrest and banishment complained of. 

Joseph M. P. Nolan, No. 272, was arrested by the military provost- 
marshal at Saint Louis, Mo., in October, 1861, ou the charge of disloy- 
alty to tlie United States, and of having written a letter to an alleged 
enemy of the United Statea in Canada, giving information as to mili- 
tary movements. He was detained in prison at Saint Louis till June, 
1862, then transferred to the military prison at Alton, HI., and there 
detained till August, 1863, when he was Anally discharged. His release 
was offered him in December, 1861, and on one or two other occasions, 
on his giving his parole to do no act unfriendly to the United States. 
This parole he refused to give. Great and unnecessary hardships in 
connection with his confinement were alleged ou the part of the claim- 
ant; and the proof conclusively showed that the prison in which he was 
confined at Alton was wholly unfit in its appointments and sanitary 
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condition for tbe confinement of prisoners, esjieciiilly for the large nnm- 
ber tliere confined ; and that at times tbe treatment ot tbe prisoners, 
including tbe claiinaut, was barsb and cruel. 

An award was made in favor of tbe claimant for SS,fiO0, all the com- 
mission joining. I am advised that the majority of tbe commission, at 
least, held the original arrest of the claimant and his reasonable deten- 
tion justified; but that bis long eonfluement and improper treatment 
during it were not justified. 

In the ease of Mary Nolan, No. 273, the claimant alleged that she was 
arrested at Saint Louis by a detective in the employ of the United States 
authorities in September, 1864 ; taken before tbe provost-marshal at 
Saint Louis, and committed by him to the Obestnnt-street prison, where 
she was detained for an entire day ; and that she was there subjected 
to im[>roper treatment. She claimed damages $10,000. Tbe evidence 
jn her case showed that she was brought before the provost- marshal, 
apparently upon a snbpcena, to testify in a case before him ; that 
she refused to testify, and defied and insulted the officer, who committed 
her to the city prison, where she was detained for nine or ten hours. 
Her allegations of improper treatment were not sustiiiued. Tbe com. 
mission unanimously disallowed her claim. 

In tbe case of John F. Parr, JTo. 285, the claimant, a resident of Nash 
ville, Tenn., then in possession of the rebel forces, passed through the 
lines into Indiana, and thence to Buffalo, N. Y., in October, 1801. He 
went thence to New York City, where he bought some clothing, shoes, 
medicines, and other goods, and returned thencetoBuffalo, where he was 
arrested immediately on his arrival, on the 20th of October ; be was taken 
to Fort Lafayette in New York Harbor, there confined for about four 
months, and was finally discharged in February, 1SC2, without a trial. 

An award was made iu his favor for $4,800, in which all the commis- 
sioners joined. I am advised that the award proceeded on the ground 
that though his original arrest and reasonable detention were lawful, 
his detention for four months without trial was held not justitied. 



In tbe case of Eicbard Hall, No. 318, the claimant was e 
Maryland, on tbe 6th of March, 18C4; was brought before a military 
commission on the charge of having unlawfully passed from tbe loyal 
States through the Federal and confederate military lines into the State 
of Virginia., and there held illegal intercourse with the enemies of the 
United States, and then returned through the lines in tlie same manner. 
The military commission found him guilty of the offence charged, and 
sentenced him to imprisonment in Fort McHenry, Maryland, for the term 
of four months, and to pay a fine of $6,000, and to be imprisoned until 
tbe fine should be paid. He was accordingly imprisoned for the four 
months, and for twenty days thereafter, when he paid tbe $1!,00U and 
was released. 
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On the pEirt of the claimiint it was alleged that his visit to Virginia 
was without (inlawMiutetit and for innocent and soda! purposes. Tbis 
allegation was answered on the piirt of the OuiCed States by proof that 
the claimant took orders from ttie confederate military authoritiea at 
Richmond for military supplies, whicii he undertook to purchase for 
tliem, and that he returned through the lines with the purpose of exe- 
cuting such orders. The counsel for the claimant claimed that the mili- 
tary commission was without Jnriadiction, citing the case of Milligan, 
{■i Wall,, y.) Tlie counsel of the United States claimed that the offeuce 
was purely a military one and cognizable by tlie military trihiinala under 
the Articles of War. 

The commission (Mr. Commissioner Frazer dissenting) made an award 
in favor of the claimant for$3,984. I am advised that this amount was 
made up of the sum of $5,000, part of the tine of $S,000 imposed, 
which the commission deemed excessive, reduced from United States 
currency in which it was paid to gold, and interest added to make up 
the amount of the award. 

In the case of Llewellyn Crowther, Ifo. 3G2, the claimant was arrested 
in Baltimore in July, 1883, taken before Colonel Fish, then provost mar- 
shal there, and detained in conlinement at the Gilmore House for about 
eight hours. The arrest grew out of a quarrel between the claimant and 
two other persons at a hotel in Baltimore, of wLich complaint was made 
to Colonel Fish, and the claimant was charged with using seditious and 
disloyal language. He alleged that Coloael Fish, on the arraignment of 
t!ie daimaut before him, used language abusively and indecently vio- 
lent toward him and toward his country and Queen. He claimed dam- 
ages $10,000, and the coiuiuissiou unanimously awarded him the sum of 



In the ease of John M, Vernon, No. 3Gi, the claimant alleged that he 
had always been domiciled in England, the country of his nativity. It 
appeared, however, that he had resided in tlie Uuitcd Stafctts most of 
the time since 1819, and had been there engaged in trade. He was in 
Europe at the breaking out of the war, but returned to the United States 
in June, 1S81, and thence passed into the confederacy, remaining there, 
with the exception of a temporary absence in the latter part of 1861, 
til! January, 1863. 

He alleged that he had always maintained his neutrality between the 
United States and the confederate goverunient ; that in January, 1863, he 
sailed from the port of Ctarleston in the steamer Huntress, owned by him- 
self and laden with cotton, principally owned by himself, for Nassau, N. P.; 
succeeded in passing out through the blockade, hut on the day after his 
departure, and upon the high seas between Charleston and Nassau, the 
steamer took tire and was destroyed, the claimant with the master and 
crew escaping in two ship's boats. These boats were picked up by a 
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United States war-vesse! on the ocean, on the ISth Jaimary, and the 
cliiimant was carried to Hilton Head, S. C, there transferred to another 
vessel, carried to New York, esainined before the United States marshal 
there, and committed to Fort Lafayette, in New York: Harhor, in which 
fort^ and afterwards iu Fort Warren, Boston Harbor, he was kept couflued 
till October, 1865, when he was released upon his written pledge that be 
would " sail from Boston, Mass., by the earliest opportunity, and leave 
the United States of America, not to return without the si>eeial permis- 
sion of the President thereof." 

He alleged large losses resulting from his imprisonment, by the waste 
and destruction of his property in the Southern States during his im- 
prisonment, and in consequence of his biisiuesa being deprived of his p(?r- 
sonal attention ; and claimed damages, iu all, to the amount of £338,133. 

The proofs on the part of the United States showed that, up to his de- 
parture from Charleston, in July, 1S(I3, he had been largely and actively 
engaged in rendering aid to the confederate government in its war 
against the United States ; that he itidividually, and as a partner in 
the firms of Vernon & (Jo., and Vernon, James & Co., had entered into 
large contracts with the confederate government for the supply of arms, 
ammunition, and military supplies, including twelve largj rifled can- 
non, and large quantities of gnn-barrels, rifles, pistols, powder, army 
clothing, shoes, blankets, &e.; that he had been engaged in the man- 
ufacture of arms during the war, at Wilmington, N. 0., for the benefit 
of the confederate government. At the time of his capture some of his 
contracts were found upon him: these contracts also granting to his 
firm, on the part of the confederate governmen't, certain privileges of 
purchasing cotton and tobacco, aud transporting the same without 
hindrance, and exporting them to all ports except those of the Uniteil 
Stat-es, with convoy if desired. Correspondence ensued between Lord 
Lyons, Her Majesty's minister at Washington, and Mr. Sewnvd, tlie 
Secretary of State of the United States; aud upon submission to Her 
Majesty's legation of the proofs found upon the person of the claimant 
further intervention in his behalf was declined. 

Mr. Stuart, then Her Majesty's acting minister at Washington, on 
the 23d September, 1863, addressed to Mr, Vernon the following letter : 

Sia : I beg to inform yoa, in reply to your letter of the 19th inst-ant, that I lately 
reoeived a dispatch from Earl EusseU, stating tbnt your case had been fully consideieil 
Ijy Her Majesty's government in communioation witli tlie law advisers of the Crown. 

It appears to Her Majesty's government, Judging by the evidence produced, tbat yon 
are a born Bdtish subject, and it does not appear tbat you have obtained naturall/.iii- 
tion iu the United States, or esecciaed political privileges as a citizen. 

But taking otber oiroumstauces into consideration, aud more particularly that ynu 
liave identilied yourself iu tbs strongest raannar witli tlie fortunes of tbe so-called 
Confederate States, and that you were, when taken, actually engaged in rendering 
material assistance to the gavernmeutof these States, althongh deriving a commeioiat 
pioUt from so doing, Her Miyesty's goverumsnt are of opinion that the United States 
Government are justified in treating you aa a, de facto belligerent. 

The evidence, more ov or, allows that altlmugb, during u residoneo of tnenty-tbroo 
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years in the Soutliern States, you paid occasional visits to Enslaiid, jon had no in- 
tention of retiiniiiigto pecmauent residsiico in your native country, and that yovi were 
practically and de facta a willing citizen of tbe Coufsdorato States, engaged in cqnip- 
ping their army. 

HerMiijesty'H government, therefore, consider, under the oircatiiatancea,y(rar release 
cannot be claimed as a matter of right merely because yon were born a Hritiah anlijecc, 
but Earl Rnssell desires that Her Miyesty'a legation should, neverthalesa, endeavor to 
persnade the Uuited States Government to mitigate or shorten your captivity. 

I accordingly represuntBd to the Saovetary of State, on tbe 10th iastaat, that it 
would he a gratification to Her Majesty's government to learn that your captivity h'ld 
been mitigated or shortened through the clemency of the United States Guverninent, 
and your case ia conseijuentiy again nndec consideration. 

From that time fortb Her Majesty's eovernraent uniformly and con- 
sistently decliaed any international interference for tbe protection of 
Mr, Vernon, and disclaimed all pretence of right t-o intervene in hi.s be- 
half. Sir Frederick Bruce, then HerMnjeaty'a minister at Washington, 
as late as 2ith Oiitober, 1855, said in a letter to Mr. Vernon, in 
response to an application from himi "My instractiona proliibit my 
interfering in yonr behalf." 

Alaboredargnmentwas filed oil behalf of the claimant, by which it was 
contended that the imprison tnentof the claimant without trial was utterly 
unjustifiable ; that it was prolonged in a manner never contemplated by 
the British aixthoritiesj that while under restraiut his treatment was inde 
fensible, and that the order of banishment from the United States, and 
the subsequent refusal to revoke it, were, outrages against all law and 
justice. That the decision of Her Majesty's government, justifying the 
treatment of the claimant by the United Stat-es Government as a rf« 
facto belligerent, was erroneous; that the condition of the claimant, at 
the time of his capture, was that of a neutral alien engaged in commer- 
cial transactions only with the confederate government, and that such, 
transactions were not criminal and did not deprive him of his ueiiCral. 
cb;vracter, Tliat even if he had previously been an enemy by domicile, 
he had, n'hen he embarked from Cbarieston on the Huntress, left tlie- 
country of his former domicile without the intention of returning, and, 
his native domicUe, native allegiance, and native statm had thereupon, 
instantly reverted to him, and that tbe decision of Her Majesty's gov-- 
ernraent, justifying his detention by the Uuited States, aud refusing to 
intervene in bis behalf, could not be taken as prejudicing the claimant's 
individual right to reclamation under the rules of international law, 
Ttie counsel for the claimant cited, in support of these propositions, the 
following authorities: 4 Blackstoae's Com., 76; Halleck's Law of Wan 
e. 29, 5 3, p. 695; 2 Kent's Oom.,49; logUs V. The Bailors' Snug Harbor, 
3Pet.,9a; Vattel, lib. 1, c. 13, § 218; 2 Brown Civ. & Adm. law,c. 7, p. 
327; The Venus, 8 Crancb, 278; The cases of Adlam, No. ill ; Doyle, 
Xo. 46, and Tongue, jS"o. 4&, decided by this commission ; Calvin's case, 
7 Coke; Gardner's Inst. Int. Law, pp.448, 489; Livingston v. Maryland 
Ills. Co., 1 Cranch, 542; Wheatoii's Elements, part 4, c. 1, pp. 561 to 
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5(i9 ; Hiilleck, c. 21, § 18, p. 503 ; id., c. 29, § 3, p. 315 ; 1 Keut's Com., 
^ 5, p. 73 ; Story's Conflict of Lawa, e. 3, § 27, p. 61 ; Woolaey'a Int. Law, 
p. lOOj 1 Diier ou Iiis., pp. 515, 530 j The Frances, 8 Orancii, 280, s. c. 
1 Oali., 0. 0. B., 014 ; The Doa Hermauos, 3 Wbeat., 77 ; Tlie Frieudstihaff, 
3 id., 14 ; TLe Uuited States vs. Guillem, 11 How., 60 ; The Ann Green, 
1 Gall.jC. C. K., 273; Tlie St. Lawrence, id., 207 1 Catlin ds. Gladding, 4 
Mason, 308; The Stale m Hallett, « Ala. liep., 159; 3 Phillimore, § 85, 
p. 129 ; id., § 4, pp. 404, 604 ; Twiss, § 43, p. 83 ; De Bargh, c. 2, p. 30 ; 
Westlake, e. 3, § 40, p. 39 ; 2 Wikltnan, pp. 15, 43 ; I id., p. 57 ; Tho la 
dian Chief, 3 Bob., 13 ; The Etruaco, id., 31 ; The Hju-mooy, 2 id-., 322 ; 
The Oce^m, id., 91 ; The Virginia, 5 id., 98 ; Boswell's Lessee vs. Otia, 9 
How., 330. 
The eommisaion unanimously disallowed the claim. 

In the case of William B. Porwootl, No. 394, the claimant, a British 
subject, domiciled in England, in October, 1861, lauded at New York 
from the steamer City of "Washington from Queenstown. He was 
arrested immediately ou landing from the steamer, on Information that 
he had, both in Liverpool and on board the ateamer upon hia passage, 
expressed himself as a warm friend of tho rebellion, and that he was 
connected with a Arm engaged in runuiug the blockade, and upon 
the suspicion that liia visit to ITew York was for the purpose of pro- 
moting corre8[!oiideiice with the enemy. He was detained at the office 
of the chief of police in New York for some three or four hours, his 
person and baggage examined, and he was then discharged. He 
claimed, as damages for bis arrest, £5,000. The commission disallowed 
his claim, Mr. Coiuraissiouer Gurney dissenting. 

In the cases of Stephen Jarmau, No. 418 ; Robert Bowden, No. 419 ; 
Samuel Joseph Eedgate, No. 420 ; and John Henry Ellsworth, No. 421 ; 
tiie claimants were respectively the master and passengers ou the 
British steamship Peterhoff, captured as prize of war by the United 
States steamer Vanderbilt, near the Island of St. Thomas, in I'eb- 
I'uary, 1803. The case of the Peterhoff will be more fully reported 
under a subsequent head. Bowden, Eedgate, and Ellsworth were respect- 
ively in charge of portions of the cargo of the Peterhoff, either as 
owners or consignees, or as agents for owners or consignees. The 
Peterhoff was taken, on her capture, first to Key West and thence to 
New York, where she was libelled in the United States district court. 
Jarman, Bowden, and Eedgate were taken with the vessel to New York, 
and detained till their depositions, in preparatorio, were taken, when 
they were discharged. Ellsworth was discharged at Key West, without 
being taken to New York or examined as a witness. He was detained 
on hoard the Peterhoff from her capture, 25th February, till the 25th 
March, eighteen days after her arrival at Key West. Jarman, Bowden, 
and Eedgate were examined as witnesses in New York on the 1st day 
of April, the fourth day after the arrival of the Peterhoff in New York, 
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Harbor, and were rcspeetivoly diselmrged immediatelj after their exam- 
iuation. 

On the part of the claimants, respectively, it was contended that the 
eapturo of the Peterhoff was nnlawfiil, and the detention of these claim- 
anta, respectively, wa3 lilcewise unwarranted by prize law. 

On the part of the United States it was contended that the Peterhoft 
was rightfully captured on justifiable cause, and that the detention of 
these claimants as witnesses was warranted by the law and practice of 
the prize courts; and that as to Ellsworth, his release at Key West 
withoutexarainalionaaawitnessR, and without being taken to New York 
where the vessel was libelled, could not be considered as an aggravation 
of his imprisonment, nor as giving him anyright of reclamation, which he 
would not have had if taken to New York and examined as a witness, as 
be lawfully might have been. 

The commission unanimously disallowed all the claims. 

The case of Philip George Beaumont Dean, No. 465, was of like char- 
acter with the four last named. The claimant was captured on board 
the British brig Dashing Wave, (whose case will be hereafter reported,) 
off the mouth of the Rio Grande Eiver, in November, 1863. He was 
rated as an able seaman on the brig, though in fact a passenger and a 
son of one of the owners of the brig. He was taken with the vessel to 
New Orleans, where the vessel was libelled ; was examined as a witness 
in preparatorio 28th November, 1863, six days after the arrival of the 
vessel at New Orleans, and was then released. His memorial alleged 
that from that time till the 23d July, 1864, he was " detained on parole 
by the commissioners of the United States Government" at New Orleans, 
but his evidence showed no such detention or i»arole, and it appeared 
that his stay in New Orleans after his examination was a voluntary one, 
for the purpose of looking after the interests of the owners of the vessel 
and ear go. 

His claim was uiianimotisly disallowed by the commission. 

Ill the case of George P. Canty, So. 443, the claimant was a British 
subject, for several years domiciled in Central America, but from March 
toDecember, 1863, temporarily resident in thecityof New York, engaged, 
as he alleged, in commercial enteri>rises connect«d with Central America. 
He was arrested in New York by the United States military authorities 
on the eve of his dei)arture for Nicaragua by steamer, 24th December, 
1S63; detained in a prison in the city of New York for three days, then 
transferred to Fort Lafayette, and there confined till the J4Eh Ma.reh, 
1384, when he was discharged without trial and without information of 
the grounds of his arrest, except the general statement that he had be«u 
engaged in aiding the enemies of the United States, or violating the 
neutrality laws and regulations. It appeared that he was arrested in 
company with one Dr. Segur, in connection with whom he had been 
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engaged in pnrchasiag anna, as was alleged by them, for the state of 
San Salvador, and that the circnm stances of the purchase and shipment of 
these.arois were such as to lead to the strong suspicion that they were 
in fact purchased and shipped for the nse of the confederate government. 
Shortly after his arrest he was brought before a military commission at 
New York and interrogated as to his connection with Dr. Wegnr, And 
purchase of arms made by him. Most of these questions he refused 
to answer, on the ground that he had " been advised not to compromise 
himself or his friends in any shape or manner." He was thereupon 
remanded to prison. The charge that the arms were in any way designed 
to aid the enemies of the United States was not sustained by the proofs. 
The claimant alleged large pecuniary losses resulting from his imprison- 
ment. 

The commission made an award in his favor for $15,700, Mr. Com- 
missioner Frazer dissenting on the question of amount. 

John Tovell, No. 446, a Baptist clergyman, was arrested at Nashville, 
Tenn., on the 9th November, 1862, on the charge of dialoyalty to the 
United States, and of having in the course of a fnoeral oration delivered 
at Nashville used language strongly denunciatory of the military author- 
ities in charge of Nashville, and tending to incite disaffection and rebel- 
lion. Nashville was a town within the insurreetionary states, captured 
by the United States in the spring of 1862, and held by them, as a mili- 
tary post and under military government at the time of the claimant's 
arrest. He was detained in prison till the 8th June, 1863, and theu 
banished into the confederate lines. 

The commission awarded him $830, Mr. Commissioner Fraaer dis- 
senting. 

ITenry E. Smith, No. 461, a physician, domiciled at Louisville, ICy., 
within a Statenot in rebellion, was arrested at that place by the military 
authorities of the United States, in July, 18Gi, on a ehargeof cireuhtting 
treasonable documents, the documents in question being copies of a 
handsomely printed placard highly laudatory of the confederate General 
Eobert E. Lee, as a patriot, Christian, and hero of unfaltering devotion 
to duty, &c. Louisville and the State in which it was situaedt 
contained a large proportion of sympatliizers with the rebellion ; and it 
was contended on the part of the United States that the circulation of 
this document by Dr. Smith was made with the direct purpose and in- 
tent of giving aid to the rebel cause ; that it was calculated to give such 
aid, and that his imprisonment and detention were lawful military acts* 
The claimant was imprisoned for about fourteen weeks, and was then 
discharged without trial. 

The commission gave an award for §1,510, Mr. Commissioner Frazer 
dissenting. 
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Robert MeKeowii, B"o, 403, was in March, 1883, while employed as a 
sliip-ciirpenter in tlie service of t,he Uiiiteil titates Governmeut on board 
tbe gniiboat Bentou, on tbe Mississippi River, near t!ie moutU of 
tlie Yiizort, arrosr.ed by the commanding officeroftlie gun-boat, eoii fined 
in tbe liold for about fonr days, then transferred to another gun-boat, 
and taken to Ciiiro, III., where he was discharged ontheoth April, after 
a confinement, in all,. of thirteen days. He alleged improper treatment 
{hiring his confinement, in consequence of which his health was materially 
injnred. His arrest was upon tbe charge of disloyal and seditious 
language against the United States while employed on board tbe gun- 
boat. 

Tlie commission unanimously made an awa.rd in his favor for $1,467. 

5. Prize cases. 

These claims related to vessels and their cargoes captured as prize 
by the United States during the war, and libelled in the prize-courts of 
the United States. In a portion of them final sentence of condemnation 
of the vessel or cargo, or both, was given by the courts of the United 
States, and the claim was now brought for tlie alleged value of sach 
vessels and cargoes, alleging the condemnation to have been wrong- 
ful. In tlie other cases judgment of restitution was given by the 
courts, and the claim was now brought for damages by reason of the 
alleged wrongful capture and detention, and for costs and expenses in- 
<;urred in respect of the same, 

The whole number of memorials filed by different claiinantq for such 
captures was seventy-six, some of the memorials covering claims for 
several different vessels, as in the case of Sanders & Sons, No. 2Sl, in 
which damages were claimed for the capture and condemnation of 
twenty seven vessels. 

The whole number of vessels captured, in respect of which and their 
cargoes claims were interposed, wag seventy, in some instances many 
claims of different alleged owners being interposed in respect of the 
same vessel and ber cargo, as in the case of tiie Peterhoff, in regard to 
which, and different portions of her cargo, twenty-two memorials were 
liled. 

In respect of the capture of six of these vessels and their cargoes, or 
portions of the saine, awards of greater or less amount were made 
against the United States. 

In respect of tbe remaining sixty-funr, the claims were wholly disal- 
lowed. 

The whole amount claimed as damages against tbe United States in 
all the.se cases was $5,560,924, besides iiirerest, amonntiug, with the 
addition of interest for the average time claimed, to $9,li64j306. 

The wLole amount of tbe allowances, in respect of the six vessels as 
to which awards were made, was $582,177. 
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The qnesfcioQ was early raised, on the part of the Unitetl States, as to 
the jurisdicttou of these prize cases by the coinmission, both iti reapeet 
to eases where the decision of the ultimate appellate tribunal of the 
Ualted States had been had, and to those in which do appeal had been 
prosecuted on the part of the ulaimaots to snch ultimate tribunal. As 
to tlie former class ot cases, the undersigned may properly state that 
he personally entertained no doubt of the jniiadiction of the commis- 
Bion, as an international tribunal, to review the decisions of the prize- 
courts of the United States, where the parties alleginfj themselves 
aggrieved had prosecuted their claims by appeal to the court of last 
resort. As this jurisdiction, however, had been sonif times questioned, 
he deemed it desirable that a formal adjudication by the commission 
should be had upon this question. The commission unanimously sus- 
tained their jurisdiction in this class of cases, and, as will be seen, all 
the members of the commission at some time joined in awards against 
the ITuited States in snch cases. 

The question as to the jurisdiction of the commisaiou in cases where 
the party complaining had failed to prosecute his appeal from the prize 
court of original jurisdiction to the court of ultimate appellate juris- 
diction, was raised by demurrer in several cases, and was argued at 
length in the case of the British brig Napier, Eyerson and others, 
claimants, No, 147. In that case the vessel was captured as prize in 
July, 1862, by a United States vessel of war near the mouth of the Cape 
Fear River, on which river is situated the port of Wilmington, in North 
Carolina, a blockaded port. She had sailed from Turk's Island, one ot 
the Bahamas, with a cargo of salt, on a voyage alleged to have been 
destined for the port of Beaufort, N. C, then not blockaded, but in pos- 
session of the United States forces. Slie was taken by the captors to 
the port of Philadelphia, and there libelled in the United States district 
court for the eastern district of Pennsylvania, on the charge of attempt- 
ing and intending to violate the blockade of the port of Wilmington, 
or other blockaded port in the insurrectionary States, and was con- 
demned by that court as lawful prize, and sold under the decree. The 
vessel belonged to the port of Yarmouth, Nova Scotia, and was owned 
by British subjects there resident. No appeal appeared to have been 
taken from the decision of the district court by which the vessel was 
condemned. The memorial contained a general averment that neither 
the vessel nor cargo was "liable to confiscation" under the law of na- 
tions or the laws of the United States, A demurrer was interposed on 
behalf of the United States, specifying, among other grounds of de- 
murrer, the following : 

That the memorial does not show any appeal taken from the judgment of said conrt 
to the apfjellate tribunals of the Uuited States having appellate jurisdiction thereof; 
and docs not sliow tLat the remedy of the claimants for their alleged jfrievance nnder 
the laws of tlie United Stat«s had been sought or pnrsued to or in the jndicial triba- 
nal of the Uiiited States having ultimato appellate jnristliction of the said matter. 
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On the argnmeiit of tbis case on demarrer, it was oontended, on tlie 
part of the Uuited States, tbat until the claimant has exhausted his 
remedy by appeal, and finds himself still aggrieved by the judicial tri- 
bunal of last resort, be has no ground of reclamation against the United 
States as the workers of injustice against him. That it is only in the 
event of final failure of justice, after pursuit of all the regular and ordi- 
nary means of redress, tbat any adjudication is to be considered as work- 
ing wrong against a foreign litigant so as to entitle him to reclamation 
through the iotervention of his own government. That the litigant who 
stops short of this and submits to the judgment of the inferior conrt, 
■without seeking a review and reversal of such judgment by the appel- 
late tribunal, in effect concedes the correctness of the judgment to which 
he submits. The counsel for the United States cited the report of Mr- 
Murray, (afterwards Lord Mansfield,) 1753, upon the reprisals made by 
the King of Prussia upon the Silesian Loan ; Wheaton's History of the 
LawofSations, pp. 210,211; Wildman's Institntea, vol. 1, pp. 353, 354; 
Kutherfortb's Institutes, vol.2, pp.596-7-8-9; the Opinions of Dr.Nicholl 
and Mr. Piukney in the case of the Betsy, before the commission under 
the seventh article of the treaty of 13th November, 1794, between the 
United States and Great Britain, (Wheaton's Life of Piukney, pp. 193 
to 276.) 

Her Britannic Majesty's counsel, onbehalf of the claimants in this and 
other cases, maintained that the doctrines of the publicists in regard to 
the necessity of a party aggrieved following oat his complete remedy in 
the appellate prize courts of the nation of whose acts he complained, 
applied only to the question as to grounds of war and reprisals, and did 
not apply to the question of jurisdiction by an international tribunal, 
established by treaty, with the large powers and jurisdiction conferred 
by the treaty upon this commission. That under the terms of the treaty 
the commission had jurisdiction of all wrongful acts committed by the 
authorities of the United States upon the persons or property of British 
subjects; that the case of the claimant here was founded, not on an al- 
leged denial of justice, but on an .act alleged to be in violation of the 
law of nations, to wit, the wrongful capture of the claimant's vessel, 
which act had been adopted by the United States, whose armed force 
committed the wrong, and of which wrongful act the United States had 
received the benefit. He cited Dana's Wheaton, § 292 ; Grotius, book 3, 
c. 2, §5 4, 5; Wildman, vol. 1, p. 197; the treaty between the United 
States and Great Britain of 1794, (S Stat, at L., 121,) and the case of 
the bark Jones, before the commission under the convention of 1853 be- 
tween the United States and Great Britain. (Report of that commis- 
sion, p. 83.) 

The commission held, in effect, that, under the treaty, they had juris- 
diction, notwithstandingthe failure of the claimant to pursue his remedy 
by appeal to the court of last resort; bat that such failure on bis part 
would be conaidei'ed couclnsive against him, unless satisfactory r 
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were given for the omission to appeal. It ^as tlierenpoii unaniinoasly 
ordered by the eommiasioii that the demurrers be overruled, but that the 
claimants, iu all the prize cases iu which appeals had not been taken 
and pursued to the court of last resort, should file with the commission 
their reasons for such omissions or failures to take and prosecute sucii 
appeals. 

Subsequently the claimants in this case filed an affidavit, assigning 
as their reasons for not appealing from the decree of the district court 
the following: 

lat. Because it was nniverBally known in Philadelpbia at the time said deoroe passed 
thitt appenls from the prize coarts tliere by olaimaDta were almost auifonuly confirmed 
with costs. 3d. TLat public opinion there was in sympathy with such couflrmations, 
under the suspicion tliat commBreiHl men in this province (Nova Scotia) were in sym- 
pathy with Ihe confederates. 3d. That the other owners of the Napier were not of 
pecaniary ability to procnre the necessary sureties without much Inoonveuienoe, noc 
to snetaio further heavy costs, and the burden of loss added to iujnvy, especially as 
iVB had alreatly expeoded nearly S50f m counsel fees, ageuey, and travelliiig expenses 
connected witli this seizure. 

On the filing of these " reasons " the commission, without further ar- 
gument, held them insufficient to excuse the want of appeal, and uuau- 
iuiously disallowed the claim. On the decision of the original question 
Mr. Commissioner Frazer read an opinion which will be fouud in the ap- 
pendix, Ij. 

Under the order for claimants in cases in which no appeal had been 
taken to file their reasons for non-appeal, such reasous were filed and 
passed upon in the following eases : 

John W. Carmalt, No. S9, claimant for part of the cargo of the ship 
Amelia, captured and coucleinued by the United States, alleged, as his 
excuse for non-appeal to the Supreme Court of the United States, that 
the claimant, being then within the State of South Carolina, then at war 
with the United States, was unable to communicate with counsel in 
Philadelphia, where the vessel was libelled, or to talie any measures for 
prosecuting sucli appeal on account of the war then raging. 

The commission (Mr, Commissioner Frazer dissenting) held these rea- 
sons sufficient ; but subseqaeutly, on the hearing on the merits, unani- 
mously disallowed the claimant's claim, it appearing that he wasat the 
time of the alleged capture domiciled within the Confederate States, 
and his property, therefore, liable to capture on the iiigh seas as enemy's 
property. 

In the case of the brig Ariel, K. M. Carson, claimant, No. 178, the 
reason assigned for non-appeal was that the claimant had never been 
aware, until the filing of the demurrer to liis memorial before the com- 
mission, " that there could have been any appeal from the decision of the 
United States prize court that condemned the vessel and cargo." 

The commission unanimously disallowed the claim, on the ground of 
the iusufliciency of this reasou. 
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Intlie'caseof the schooner Argonaut, Joseph "B.Heycock, administrator, 
No. 263, and Fredericli Wm. Rnggles, So. 2G4, claimants, tbe reaaona for 
iiou-appeal assigned were that the counsel consulted by the claimants 
advised them that there was no necessity for taking suoh appeal, unless 
they intended to commence a suit in a civil court for damages, and that 
such claims, ariaiug daring the war, would, without doubt, be ultimately 
niiide the subject of arbitration, on which advice the claimants acted, 
and so omitted to appeal. 

The commission unanimously disallowed the claim on tbe ground of 
the insufficiency of the reasons. 

In the cases of the brig Sarah Starr and the schoonm- Aigbiirth, Cow- 
lam Gcaveley, claimant, No. 25)2, the reasons assigned for non-appeal 
were that the claimant had become impoverished by his losses during 
the war, and the expenses of prosecuting his claims in the prize-court 
of original jurisdiction, and was unable to incur further expense ; and 
also that he was ailvised that in the excited state of the country, and 
in view of the tenor of other decisions of the Supreme Court of the 
United States, he would not be likely to obtain impartial justice by 
such appeal. 

The commission unanimously disallowed the claim for iusufflcienoy 
of the reasons. 

In the case of the schooner Prince Leopold, Henry A. McLeod, claim - 
aut, No. 306, the claimant assignedasreasonafor his failure to appeal, his 
poverty and consequent inability to meet the drafts of his proctor and 
counsel in New York, and bis expectation that.his proctor would prose- 
cute the appeal at his own expense, of the failure of which expectation 
he was not advised in season to secure the services of another lawyer 
on those terms. 

The commission unanimously held the reasons insufficient, and dis- 
allowed the claim. 

In the ease of the M. S. I'erry, otherwise known as the "S;dvor," 
John McLennan, claimant, No. 370, the claimant alleged as reasons for 
non-appeal that the case of the vessel was hurried through the prize- 
court so rapidly that he, residing in Havana, had no opportunity to in- 
terpose any claim or defense; that he was advised by letter from Lord 
Lyons, Her Majesty's minister at Washington, that he woaid ha\'e full 
opportunity to defend, but that subsequently it appeared that the vessel 
and cargo had been condemned and sold some days before this letter 
was written, and that, though he attempted by correspondence to 
secure a delence of his rights, all such efforts proved futile and una- 
vailing. 

The commission accepted these reasons as sufficient, Mr. Commissioner 
Frazer dissenting, and dii'ected the case to be heard on its merits. Ou 
final hearing the claim was disallowed, as will hereafter appear. 
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In tlie cnae of the sliip 'Willo'-tbe-wisp, J. G. A. Creigliton and otbers, 
claimants, No. 378, the reasons assigned for non-appeal were, in substance) 
tliat tliey did not know tlie case was appealable, and that they supposed 
that their proper appeal was to their own government. 

The reasons were held insufficient, and the claim disallowed, Mr. Com- 
missioner Guniey dissenting. 

In the case of the brig Minnie, Wm. H, Fisher, claimant, No. 379, the 
reasons for non-appeal were substantially the same as alleged in the case 
of the Ariel, No. 178, supra. 

The commission unanimously disallowed the claim fur the insuliiuicncy 
of the I ei 



In the case of the schooner Ailelso, Henry Horton, claimant, No. 437, 
the claimant assigned as his reasons for non-appeal, his poverty and his 
apprehensions of the danger of investing more money in law expenses. 

The commission unanimously adjudged the reasons insufficient, and 
disallowed the claim. 

The above were the only cases ia which the sufficiency of the reasons 
assigned for non-appeal were specifically passed upon by the commis- 
sion. In several other cases reasons for non-a.ppeal were filed, but were 
not passed upon by the commission before the final disposition of the 
eases upon the merits. 

The action of the commission upon those eases, respectively, will ap- 
I>ear in the following notes, under the heads of the respective vessels. 

It may be stated generally, that although in two or three cases, as 
above noted, the commission expressly held the excuse for non-appeal 
to be sufficient to entertain jurisdiction of the claim upon the merits,- 
and altliough in other cases the commission did not expressly dis- ■ 
allow the claim on the ground of the insufficiency of the reasons for 
non-appeal, no award was made against the United States in any case 
in which the claimants had not pursued their remedy in the prize courts 
of the United States by appeal to the court of last resort. I am ad- 
vised that Mr. Commissionei- Frazer was of opinionthat nothing short 
of the misfeasance or default of the capturing Government, by means 
of which an appeal was prevented, was sufficient to excuse the failure 
to appeal, and that In accordance with this view he held the reasons 
assigned in every case beibre the commission to be insufficient. 

The following cases cover all the prize eases not disposed of by the 
rulings of the commission on the question of non-appeal, as above 
stated : 

The steamship Dolphin; Richard Henry Eiistice, No. 166, claimant for 
part of cargo and for wages, &c. 
This vessel was captured by a United States war-vessel while on a 
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vityago from Liverpool, ostensibly to Nt^saii, in tbe islautl of New 
I'l-ovideucL'. She was taken into the port of Key West, and there 
libelled in the United Statea district court for the southern district of 
Florida, A claim was interposed in that court on beliaif of William 
J. Grazebrooke, merchant of Liverpool, as the owner of the vessel. 

The memorial of the claimant here alleged that the prize court refused 
to condemn the steamer as lawful prize, but she was, notwithstanding, 
with her cargo, taken possession of by the United States Government, 
and no part thereof ever returned to the owner. The proofs, however, 
showed that the vessel and cargo were regularly coudejuned in the 
prize court, and that no appeal was taken from the judgment of that 
conrt. Among her cargo were found 46 ciises containing 920 rifles, 
and 20 cases containing 2,240 cavalry swords, all entered u[,ioii her 
maniifest under the name of hardware. Tbe proofs before the prize 
court satisfled Judge Marvin, betore whom the trial was had, that the 
ultimate destination of both vessel and cargo was Charleston or Wil- 
mington, both blockaded ports of the Confederate States; and he 
accordingly decreed condemnation of both vessel and cargo as lawful 
piize. .The proofs in the prize court were not put in evidence before 
the commission, and the claimant submitted his case upon his own 
deposition, taken on notice, in tbe course of which he refused to answer 
various pertinent questions propounded on cross-examination, touching 
his experience as a blockade-ninner, and his intentions in connection 
with the voyage of the Dolphin. 

No reasons for non-appeal were filed, the case having been disposed of 
on the merits without waiting for such reasons. 

The commission, without hearing any argument on the part of the 
United States, unanimously disallowed the claim. 

The brig Isabella Thompson ; James McDaniel, No. IGS, claimant for 
vessel ; Nehemiah K. Clements, No. 167, claimant for cargo. 

This vessel was captured in June, 1863, by a United States cruiser 
on her return voyage from Nassau, New Providence, to Halifax, Nova 
Scotia, where she was owned, having been chartered by the owner, 
McDaniel, to William Pryor & Sons, of Halifax, agents of Sanders & 
Sons, of Nassau, for a voyage from Halifax to Nassau and back to Hali- 
fax. The claimant Clements in his memorial alleged that the vessel 
was chartered by himself. The claimant McDaniel in his memorial al- 
leged that the charter was to Messrs. Wm, Pryor & Sous, The proofs 
in both cases showed that the charter, although in form to Messrs. Pryor 
& Sons, was taken by them as the agents of and for the benetic of Messrs. 
Sanders & Sons. She was taken by the captors into the port of New 
York and there libelled in the United States district court. Judgment of 
restitution was rendered in that court, but without costs or damages to 
the claimants. (Blatehford's Prize Cases, 37.7.) I'"rom so much of the 
decree as refused costs and damages the claimants respectively appealed 
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to t.be Supreme Court of tbe United States, where the jndgment of the 
district eourt was aftiruieil, the supreme court saving that a case of pro- 
bable canse was clearly made out, and expressing doubt whether the 
vssseland cargo should not have been coDdemned hy the court below 
on the evidence before it. The ease in the Supreme Court is reported 
under the name of" The Thompson," (3 Wallace Supreme Court Reports, 
p. 153.) The evidence showed that the vessel haii arrived at Nassau 
from Halifax, and had discharged her outward cargo. She then took 
ou board ii cargo of turpentine and cotton, the product of the insarrec- 
tionary States, which she received in the liarbor from on board another 
vessel, the Argyle, which had run the blockade from Wilmington, N. 
C, with this cargo, which she discharged directly upon the Isabella 
Thompson, having hauled alongside her. 

The claimaut Clements alleged in his memorial that he was the sole 
owner of the cargo which was purchased by him at Nassau ; that he had 
made an arrangement with Messrs. Martin Sc Co., of Nassau, that they 
should have one-half the cargo when they paid for the same, but that 
Martin & Co. had never paid for their half, but after the seizure and 
redelivery of the cargo to the claimant, refused to payfor their one-half, 
and. the claimant thereby remained sole owner. In the course of the 
litigation in the prize court this claimant had several times stated on 
oath that one-half the cargo belonged to him and one-half to Messrs. 
Martin & Co. In his testimony before the commission he stated in effect 
that the csrgo was shipped by Messrs. Martin & Co., on joint account, 
and that after restoration to himself he settled with Martin & Co., he pay- 
ing all expenses, and on such settlement it was agreed that he should 
be personally entitled to all damages recovered from the United States 
Government. Martin & Co. were shown to have been actively engaged 
in blockade-running; and their letters found on board the Isabella 
Thompson, to their correspondents at Halifax and New York, sufliciently 
indicated that the cargo in question was run out by the Argyle on joint 
aecouut of themselves and the claimant Clements. 

On cross-examination Clements refused to answer who constituted the 
firm of Martin & Co., and whether he was himself a member of that firm ; 
whether they had general authority to make purchases for and ship- 
ments to him, or only special authority for particnlar purchases; 
whether they shipped goods on his account to the blockaded ports of 
the insurrectionary States, or purchased goods in those ports for him. 
He also refused to state more particularly the terras of the contract or 
agreement by which he became the owner of Martin & Co.'s half of 
the cargo, and evaded the question whether he ever paid for the cargo 
seized in the Isabella Thompson, and if so, to whom, how much, and 
when. He admitted himself the owner of tbe Argyle, the blockade- 
runner from which the Isabella Thompson received the cargo in ques- 
tion. 

On the part of the United States it was maintained that the proofs 
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be.fore tbe prizo court, especially as snpported by the testimony of 
the claimant Cleuiouts before the commission, clearly established that 
as to the cargo there was not only ample probable cause to jnstify tbe 
capture, but that the proof was ample for ita condemnation; that the 
cargo was never landed at Nassau, and certainly never became a part 
of the common stock of that port, but was in the course of a eontinu-, 
0H8 voyage from the blockaded port of Wilmington to Halifax, having 
been merely traus-ahipped from the Argyle to the Isabella Thompson. 
without change of ownership or of original destination. That tbe 
evasive, uncandid, and untruthful testimony of the claimant Clements 
when testifying in his own behalf, and his refusal to answer on cross- 
examination legitimate and pertineat questions, exposed his claim to 
every possible implication against its merits. And that tbe only error 
committed by the prize court was in adjudging restitution instead of 
condemnation of the cargo. That if the seizure of the cargo was justifia- 
ble, the seizure and detention of the vessel were also justifiable to the 
same extent, and that her owner could sustain no claim for damages 
where the cargo was liable to condemnation or ]irobable cause was 
found for ita seizure, or that of any part of it. 

The counsel for the United States cited The Carl Walter, 4 C. Eob., 
i;07; The Eliza Ann, 1 Hagg., 257; The Thomyria, Edwards' Eepa., 17; 
The Ostsee, 2 Spiuks, 186 ; The Lencade, id., 228, 234 to 23(> ; :i Philli- 
raore, 534, S65, and authorities there cited. 

Both claims were unanimously disallowed by the commission. 

Thomas Grant's tobacco. No. 211, 

The claimant in this case, domiciled at Petersburgh, Va., during the 
war, claimed, among other matters in his memorial, 1787.50, " for the loss 
of tobacco shipped from Wilmington, H". C, consigned to Messrs. Charles 
E. Somerville & Go., London, captured by the United States vessels, 
which tobacco was taken to New York and placed in the hands of United 
States officials, who sold it at a high price." His memorial contained uo 
other allegations concerning the tobacco or its capture. On demurrer 
by the United States the claim was uuanimouslj- disallowed. 

The schooner Pacifique, Nazaire Tjcmieux, No. 215, claimant for the 
vessel; Harvey & Co., No. 214, claimant for the cargo, 

The Paciflque was owned at Quebec, Canada Bast, where the claim- 
ant Lemieux resided. She was chartered to the claimants Harvey & Co, 
tor a round voyage from Saint John's, Newfoundland, to a port in the 
West Indies; thencetoCienfuegos, Cuba, and thence back to Saint John's, 
She sailed from Cienfuegos on the 12th March, 1863, on her alleged 
return voyage to Newfoundland, upon which her proper course would 
have taken her along the eastern shore of Florida. She was capturecl 
on the 27th March, 18li3, by a United States war-vessel, off the pon of 
Saitit Marit's, in the G-uIf of Mexico, on the western shore of Florida, and 
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SO near the blockaded ports of Cedar Keys andSiiint Mark's as to rai-^e 
what Judge Marvin called " a very strong and violent presumption" in 
tlie mind of the capturing offtcer of a pnrjwse to break the blockade. 
She was taken into the port of Key West, and there libelled in the 
United States district court. On the hearing before Judge Marvin judg- 
ment of restitution of the vessel and cargo was awarded on payment to 
the marshal of the pilotage and the costs of keeping the vessel while in 
port, probable cause of eaptnre being certified by the jadge, and costs 
and damages refused to the claimants. 

From this judgment no appeal was taken by either party. The 
evidence before the prize court was not produced before the commission. 

Under the order of the commission, requiring reasons for failure to 
appeal to be filed, the claimants filed an affidavit of Mr. Outerbridge, 
agent for the claimauts Harvey & Co., in which he assigned as the 
reason for non-appeal that the master had no funds or credit at Key 
West to employ counsel to take an appeal from said decree, or to furnish 
bonds on appeal ; that the master " believed that the release of the 
vessel and cargo imposed on him the duty of continuing his voyage ; " 
and that he forthwith departed from Key West; and that " the claim- 
ants believed that the payment of the costs imposed, as well as the 
declaration of probable cause of capture, forming part of said decree, 
were within the ordinary discretion of the court or its officers and formed 
no ground of special exception." 

No distinct or separate ruling was made by the commission as to the 
sufficiency of these reasons for non-appeal, the question having been 
submitted on the final hearing of the ease on its merits, and in con- 
nection with the other questions involved iu the case. Judge Marvin, 
on the hearing, after examining the testimony and comparuig the log- 
book, came to the conclusion that, " strange as it might seem," the 
case was one of honest mistake of reckoning by the master, and that he, 
in fact, thought he was on theeastern side of Florida, and had mistaken 
the coast of Florida, which lay to the east of him, for a part of the 
Bahamas, some five degrees of longitude farther to the east; that in 
fact the vessel was innocent of any intent to break the blockade; bnt 
that the circumstwuces under which the vessel was found fully justified 
the capturing officer in making the capture, and warianted his belief 
that the vessel was actually engaged in an attempt to break the 
blockade. 

On the piirt of the United States it was maintained — 

1. That the claimauts having omitted to put iu evidence the proofs 
before the prize court, those proofs must be taken by the commission its 
sufficient to snstain the judgment of the prize court. 

2. That on the evidence oftered by the claimants themselves here, 
and on their letters to the British minister,and the protest of the master 
and officers of the schooner, the facts appearing fully sustained the con- 
clusions arrived at by Judge Marvin. That under the circumstances 
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appearing to the capturing officer, he was justified in making the cap- 
tare and takitig the vessel in- for condemnation. That the capturing 
oifleer in such case did not stand in the place of a judicial officer, com- 
pelled to decide at his own peril npan the ultimate liability of a vessel 
to condemnation as prize, bat was only bo:ind to acthonestly and fairiy 
and upon the eireamstances reasonably apparent to himself. That the 
fact that tlie vessel captured was involved in suspicious circumslancea, 
without fault on the part of bur officers, but by an honest mistake, did 
not change the question as to the liability of the captor to damages for 
wrongful seizure. 

3, That the excuse oflfered for failure to appeal from the jadgment ot 
the prizecourt was iusafflcient. That the master had power to bind his 
principals (theowners) for payment of counsel-fees and for the security of 
the sureties on the appeal-bond. That the statute regulating practice 
in the prize courts then iu force (12 Stat, at Large, 760, sec. 7) gave full 
authority to the judge to extend the time for tidting appeal; andtliat the 
claimants having made no application for saoh extension certainly could 
i!ot allege that it would not have been granted on proper application. 
And that the second reason assigned for non-appeal amounted simply 
to an averment that the master, as representing the claimants, and the 
claimantrS themselves, on being advised by the master of the fiicts, did 
not consider that there was any just ground of ai)peal from the decree 
of the court. 

The counsel for the United States cited 3 Philiimore, 5QG, 5(17, 576; 
the letter of Sir William Seott and Sir John ITicholl to Mr. Jay, W., 554 ; 
the San Antonio, Acton's Rep's, 113; the Ostaee, Spinks'a Rap's, 170, 
171 ; S. 0., 9 iVIoorc's P. C. R., 150 ; the Ueorge, 1 Mason, 26 ; the Leu- 
cade, 2 Spiaks, 228, 234 to 236 ; 2 Kntherforth, 599. 

On the part ot the claimants it was contended that tlie case showed 
the vessel out of her proper course solely from the ignorance and be- 
wdderment of her master, in consequence of thick weather and of the 
vessel having drifted by strong currents, unlinowu to the master, who 
was innocent of intent to break the blockade ; that these facts were es- 
tablislied by her log and papers, and would have satisfactorily appeared 
to the captors by a proper inspection of the same ; that the captors, 
having neglected to avail themselves of the knowledge thus open to 
them from the books and papers of the vessel, were in fault, and should 
have been cast in damages and costs ; that uo appeal could, by law, be 
taken from the district oourt to the Supreme Court, the amount iii- 
volved being less than $2,000, and that, if an appeal could have been 
taken by law, the affidavit of Mr. Outerbridge sufficiently excused the 
failure to take it. 

The counsel for the claimant cited the Palmyra, 12 Wbeat., 1; the 
Apotlon, 9 id., 362 ; the case of the bark Jones before the commission- 
ers under the convention of 1SJ3, report of those commissioners, 83 ; 
the case of the schooner John before the same comniissionerBj report, 
7 H 
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437; George Honstton's case before the same commiaaioTiers, 161; Mal- 
ley IIS. Sliattnck, 3 Crancli, 45S; Dana's Wheaton, 438 m/ La Atnistad 
tie Hues, 5 Wheat, 383 ; the AmUible Nancy, S id., 546 ; the schooner 
Lively, 1 Gall., 315; Benedict's Adm. Jurisiliction and Practice, 2d ed., 
sec. 580, p. 345 ; sec. 512, p. 305 ; the United States vs. Hayues, 2 McLean, 
155; Jenks vs. Lewis, 3 Mason, 503; Snow vs. Carruth, 1 Spragiie, 
Mass, Adm. and Mar. Eep., 324. 

In both cases the claims were disallowed, all the commissioners 
agreeing. 

The bark Sally Magee ; Charles Coleman, claimant. No. 232. 

The memorial in this case was filed in the name of Charles Coleman, 
as snrviving partner of the firm of Charles Coleman & Co., British mer- 
chants, domiciled in Eio de Janeiro from 1861 to 1865, for a quantity 
of coftee, part of the cargo of the bark Sally Magee, belonging to Rich- 
mond, Va., and owned by citizens of the Confederate States there resi- 
dent. Oohiman had in fact died about a week before the filing of the 
memorial, that fact being nnknown to the attorneys who filed the memo- 
rial in his name, bnt for the benefit of the firm of Edmond, Davenport 
& Co., as hereinafter set forth. A question was raised as to the case 
being regularly before the commission on account of the death of the 
claimant before the filing of the memorial, but the commission, in Octo- 
ber, 1 872, ordered that the administrator of Coleman have leave to prose- 
cute the claim. The cose was as follows: 

Edmond, Davenport & Co., a firm doing business at Richmond, Ya.) 
and composed of citizens of that city, in 1861, before the establishment 
of the blockade, shipped goods to the claimant's firm at Eio de Janeiro, 
with written instrnctions as to the investment of the proceeds in coffee. 
These written instructions were not produced; but the claimants gave 
evidence that the instrnctions were in effect to purchase coffee if pro- 
curable, at not over lOJ cents per pound, and ship it to the Richmond 
firm. Coleman & Co. purchased the coffee at a price not accurately 
shown, but said to exceed the limit given them by the Richmond 
firm by from one-half a cent to a cent per pound, and shipped it 
by the Sally Magee, consigned to Edmond, Davenport & Co., at 
Riclimond. The vessel sailed from Rio de Janeiro for Richmond on 
the 32th May, 1861, and, as the claimant alleged, before intelligence of 
the war or the blockade had reached Eio de Janeiro. She was captured 
by a United States cruiser off the entrance of Chesapeake Bay on the 
26th June, 1861, taken to New York, and there libelled in the United 
States district court, and the vessel and cargo, including the coffee in 
question, condemned as enemy's property. (See report of the case in the 
district court, Blatchford's Prize Cases, 382.) In the prize court Messrs. 
Charles M. Fry & (Jo. intervened ou behalf of Coleman & Co., iu 
respect of the coffee in question, claiming it as the property of 
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Coleman & Co. So express repudiation of tbe purcbase by the RicU- 
mond firm was sliown ; nor did it appear that tlie Eichraoiid flrtn was 
advised of tlie terms of the purobase until after tUe capture of the vessel. 
Two members of that firm were examined as witnesses before the com- 
mission, one of whom t«stifl6d that, in view of all the circnmstances, 
he thought his firm would have ratified the |)nrchase if the vessel had 
iirrived safely at her poiut of destination, while the other testified that 
he tliought they would not have ratified it. Coleman & Co. appealed 
from the decree of condemnation of the district court to the Supreme 
Court of tlie United States, where the decree of the district court was 
affirmed, (3 Wall., 451.) The condemnation in the district court and 
the affirmation of the same in the Supreme Court both proceeded upon 
the ground that the coffee was, by the terms of the consignment, prima 
facie the property of the consignees, and that no sulBcient proof had 
i)een made of the terms of the instructions given by the Eichmond firm 
to Coleman & Co. in regard to the purchase, or ot the violation of those 
iustruetiuns by Coleman & Co. Tlie claim was prosecuted before the 
commission by Messrs. Edmond, Davenport & Co., at their own cost 
and for their own benefit, though in the name of Charles Coleman, 
surviving partner, under an assignment conveying to the former firm 
all the right, title, and interest of Coleman & Co. iu the claim. 

On the part of the United States, it was contended that the condem- 
nation by the prize court was lawful, and was sustained by the evidence 
before that court ; that no sufficient proof was there made to rebut tlie 
presumption arising upon the face of the papers, that the coffee was the 
property of the Eichmond consignees ; that if the facts were as alleged, 
Coleman & Co. were bound to make lawful proof of those facts before 
the prize court ; that for that purpose they should properly have applied 
for the taliing of further proofs, but that they made no such application. 
That having failed to make such proofs before the prize court, they 
could not now be allowed to make them de novo before the commission ; 
thus establishing a state of facts different from that appearing before 
the prize courts. That even if such new proof before the commission were 
admissible, the claimant, by omitting -to produce or account for the 
written instruccions to Coleman & Co., had failed to establish even here 
any facts showing Coleman & Co. the owners of the coffee. That the 
parol evidence as to the terms of those instructions given on 0e"part 
of the claimant was inadmissible, and that the claim being now prose- 
cuted for the sole benefit of Messrs. Edmond, Davenpor't & Co., who 
were not British subjects, but at the time of the seizure enemies of 
the United States, and now citizens of the same, the court had 
no jurisdiction of the claim under the terms of the treaty. That the 
property having been captured and condemned, as the property of 
Edmond, Davenport & Co., enemies of the United Stiites ; having been 
bought with their money for their benefit; shipped to them in good 
faith ; captured under circumstances which made the capture lawful if 
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tlie property was theirs: they having attempted to avail themselves of 
■A technical right to repndiate the ownership of the property, and then 
having taken an assignment of the claim for the purpose of reimbursing 
thumaelves for the moneys inve-sted on their behalf in the same property, 
and now prosecuting the claim in the name of a British subject wholly 
without actual int-erest in the property, the ease was in substance one 
between the United States and it-s own now citizens and former enemies, 
and not covered by the spirit or equity of tlie treaty, and was not such 
a bona-fide controversy between a subject of Great Britain and the govern- 
nieat of the United States as the treaty contemplated. 

On the part of the claimant it was contended that the production of 
the written instructions to Ooleman & Co. was sufficiently excused, and 
parol evidence of their content-s was therefore properly admitted. That 
such proof might properly be made before the commission, though not 
made in the prize court. That Edmond, Davenport & Co. as assignees 
of Coleman, though citizens of tha United States, were entitled to a 
standing before the commission, and quoad this claim were to be deemed 
British subjects, and that the claim might properly be prosecuted here 
by Edmond, Davenport & Co. as assignees of Ooleman, 

The claimant's counsel cited, under the last head, Hunter vs. The United 
States, 5 Peters, 173 ; Turner ■us. The Banit of Nortli America, i Dallas, 
8; Montaletrs. Murray, 4Cranch, 4G; Young rs, Bryan, 6 Wheat, 146; 
Mallan vs. Torrance, 9 M., 537: Evansrs. Gee, 11 Peters, 80; Coffey os. 
The Planters' Bank, 13 How., 187. 

The commission unanimously disallovred the claim. 

Tlie Sir William Peel ; Edwin Gerai'd, No. 243, claimant for himself 
and insurers and underwriters. 

This case and the three following cases, of the Dashing Wave, the 
Volant, and the Science, were intimately connected in character and 
circumstances, and were argued and submitted together. The Sir Wil- 
liam Peel was captured by a United States war-vessel on the 11th Sep- 
tember, 1863, while lying at anchor at the mouth of the Kio Grande, 
the stream dividing the territories of the United States from those of 
Mexico, and upon which, about forty mifes from its mouth, lay on the 
right bank the Mexican port of Matamoras, and on the left bank the 
United States port of Brownsville, then in possession of the confederate 
forces. The place at which she lay was held by the United States prize 
courts to be within Mexican and neutral waters. She was taken by the 
captors into the port of New Orleans, there libelled In the district court 
of the United States, and on the 6th June, 1804, a decree of restitution 
was rendered in that court, certifying reasonable cause of seizure, and 
providing "that the question as to costs and expenses be reserved 
for further action." From this decree the United States appealed to 
the Supreme Court. Subsequently, on the hearing in the district court 
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of tlie question thus reserved, the tbllowiug decree was miide on the 3il 
June 18(i5 : 

Oa filie pcelimioary trial «f this eaiiso, consiilei'iog tliat tlie positioQ of tlie Sir Wil- 
liam Pee], when oaptnred, was a matter of doubt, and with a view to set tliis question 
at rest, the oonrt aUowed the oaptora further proof, and extendeil to the olaimants the 
same privilege if they chose to accept it. 

The resalt of tiie wliole teBtiraony satisfied the mind of the court that the Sir William 
Peel was captared when anoliored aoutt of the line dividing the waters of the Kio 
Grande, and whan, theretbre, ehe was in neatral waters. Oq that ground the coat* 
docreetl her restitntion ; but entertaiiiiiig grave doubts as to the object of her voyanp, so 
gi'ave, indeed, that but for tliis consideration, that she was captured in neutral watersi 
the coart should havo decreed her condemnation, it is now ordered and decreed that 
tlie costs and charges oonsequeut upon the captare be paid by the claimauts, and (hat 
damages be refused. 

From this decree theclaimants appealed to the Supreme Court of the 
TJoited States. Both appeals were heard together in the Supreme Court, 
;iik1 that court affirmed the judgment of restitution, including its cer- 
licate of reasonable cause of seizure, rendered June 0,1864, and re- 
versed the decree of 3d June, 1865, charging the claimants with costs, 
and remanded the case to the district court, with directions that no 
costs or espi'uses he aliowed to either party as against the other. The 
case iu the Supreme Court is reported in 5 Wallace, pages 517 to 536. 
The opinion of that Court delivered hy Chief Justice Chase is as follows : 

Regalarly in cases of pHze no evidence is admissible on the flrHt hearing, except that 
which comes &oui the ship, either io the papers or the testimony o£ persons found oa 

Ifnponthis evidence the case is not so ffleiently clear to warrant condemnation or 
restitution, opportunity is given by the court, either of its own accord or upon motion 
and proper grounds shown, to iutroduoo additional evidence under an order for further 

In the case now before us some testimony was taken, preparatory to the first hearing, 
of persons not fonnd on board the ship, nor, indeed, iu any way connected with her. 

This evidence was properly excluded by the district jndga, and the hearing took 
place on the proper proofn. 

Upon that hearing an order for further proof was made, allowing the libellants and 
oaptors ou the one side, and the claimants on the other, to put in additional evidence ; 
and such evidence was put in accordingly on both sides. 

The preparatory evidence on the first hearing consisted of the depositions of the 
master of the sliip, tlie mate, and one seaman. No papers were prodneoil, for none 
were found ou board ; a ci re umst-ance explained by the statement of the master, tliatall 
the papers helonging to the TesseJ, except the lighter-men's receipts for the cargo, were 
with the English consul and the consignees of the ship at Matamoras. 

The depositions established the neutral ownership of the ship and cargo. They 
proved tl] at the Sir William Peel was a British merchantman; that she had brought 
a general cargo, no part of which was contraband, from Liverpool t'O Matamoras ; that 
thiscargo,escept an inconsideralile portion, had been delivered to the consignee at the 
latter port ; that the cotton found oa board was part of her return cargo; that it was 
owned by neutrals, and had a nei:tral destination ; and that the ship, when captured, 
was iu Mexican waters, well south of the boundary between Mexico and Texas. 

This proof clearly required restitntion, Tlie order for further proof was probahly 
made upon the rejected depositions, which, though inadmissible as evidence for con- 
demnation, may have bean allowed to be nsed as affidavits on the motion for the order. 

Tliy turtlior proof, when taken, was conflicting. 
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Tbe weight of evidence, we think, put tlie vessel, at the time of capture, in Meiieaa 
waters; but if tlie ship or cargo was euemy property, ov either was otlierwise liable to 
condemuation, that cireumstanoe by itself would not avail the olaimanta in a priae 
court. It raigbt constitute a ground of claim by the neutral power, whose territory 
had eufferefl trespass, for apology or iudemnity. Bat neither an enemy, nor a neutral 
acting the part of an eoeuiy, can demand restitution of captured property on the sole 
ground of capture in neutral waters. 
We must therefore look further iuto the case. 

Tbere issome evidence which justifiessuspicion. Several witnesses st.ate facts which 
tend to prove that the Peel was in the employment of the rebel governmeut, and that 
part, at least, of the cotton laden upon her as return cargo was iu fact rebel property. 
There are statements, on the other hand, which make it probable that the Pee! was 
in truth wliat she professed to be, a merohnnt-steamer, belonging to neutral merchants, 
aud nothiug more ; that her cargo was consigned iu good faith by neutral owners for 
snie at Matamoras, or to be conveyed across the river and sold in Texas, as it might law- 
fully be, not being contraband ; that the cotton was purchased by neutrals and on neu- 
tral account, with the proceeds of the cargo or other money. 

In this conflict of evidence we do not think ourselves warranted in condemning, or 
in quite escusiug, the vessel or her cargo. We shall, therefore, affirm the decree by the 
district court, and direct restitution, without costs or expenses toeither party as against 
the other. 

This opiuion sufficiently states tbe facts of tbe case as appeariug by 
tlje evidence ia the prize court, and those facts were not substantially 
changed by any evidence taken before the commission. 

The claim before the commissioQ was prosecuted by Edwin G-erard 
as assignee of the owners of the vessel and cargo, and as attorneyiu- 
fact for the insurers and underwriters, eoine one hundred aud fifty in 
number. The vessel and cargo were fully insured against capture as 
well as other losses; and upon the capture the owners abandoned ves- 
sel and cargo to the underwriters, who accepted the abandonment and 
paid as for a total loss. Pending the case in the district court, forty 
bales of cotton, part of the cargo, were sold by order of the court, aud 
the proceeds paid into the registry of the court. And, pending the case 
on appeal iu the Supreme Court, the vessel, her tackle, stores, &e., arid 
the remainder of her cargo, having been appraised at the sum of $857,643, 
United States currency, were, by order of the court, delivered to the 
claimants on their furnishing stipulations in the said appraised value 
with security. The claimants claimed the sum of £35,314.10.9, the sam 
of the amounts paid by the insurers to the assured less the net salvage 
obtained by the sale of the vessel and cargo, and the further sum of 
$3t!9,000, demurrage from the 11th September, 1863, to the 15th Sep- 
tember, 1864, besides interest on both said sums. 

The counsel for the claimant filed, in No. 391, a general argument 
applicable to the cases of the Sir William Peel, the Dashing Wave, the 
Volant, the Science, and the Geziena Heligonda. In this argument he 
maintained that the Kio Grande being the common boundary between 
Mexico at peace and Texas at war with the United States, and the naviga- 
tion of the river being, by the law of nations as well as by the treaty of 
Guadalupe Hidalgo, free aud common to the citizens of both republics, the 
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United States could not lawfully bloetade that river so as to interfere with 
the free ingressantlegressofueutral vessels engaged in trade witb Mata- 
inoras, or with the right of such vessels to lie at anchor in the roadstead 
at the raoutti of the lllo Grande, -while engitged in lawfully discharging 
or receiving cargoes on neutral account through the custom-house at 
Matajnoras, or so as to interfere with inland trade carried on across the 
Eio Grande, from Mexico to Texas or from Texas to Mexico. That the 
British trade with Matamoras was a legitimate trade according to 
established prineiplesofpubliclaw. That these doetrinea were fnlly recog- 
nized by the Supreme Court of tiie United States in the case of the Peter- 
hoff, (5 Wallace, p. 28;) and by the courts of the United States iu other 
cases, notably that of the Labiian in the district court of the southern 
district of 'Sew York. That it had also been fully recognized by the 
Secretary of State of the United States, in the diplomatic correspond- 
ence with the British legation, concerning the cases of the Labuan, the 
Magicienne, the Peterhoff, the Sir William Peel, and other cases ; and 
by the legislative authorities of the same in appropriations for payment 
of the awards in the cases of the Labuan, &e. 

That, notwithstanding the recognition by the courts and execntive and 
legislative authorities of the United States of these principles, iu practice 
they had been disregarded, and British merchant-vessels, whether found 
on the high seas and destined to the mouth of the EioGrande, with cargoes 
consigned to Matamoras, or anchored off the mouth of the river and en- 
gaged iu good faitliin the disehargeof neutral cargoes for Matamoras, and 
ill taking ou board cargoes parchased at that port on neutral accoant, 
had been subjected to capture and adjudication as maritime prize. 

That these captures had been the subject of earnest but temperate re- 
monstrance on the part of Her Majesty's government, and were regarded 
as violations of the just maritime rights of G-reat Bribiin, and as as- 
sumptions of belligerent power not warranted by the law of nations. 

That the claims arising out of these captures were among the most 
important in the contemplation of Her Majesty's government in the es- 
tablishment of the Joint High Commission, and by that commission, iu 
the provisions of articles 12 to 17 of the treaty providing for the estab- 
lishment and conduct of this commission. That this commission had full 
jurisdiction of the claims in question, and to review and overrule the final 
judgments of the prize courts of last resort of the United States. 

That by the terms of the treaty, and of the " solemn declaration " sub- 
scribed by the commissioners pursuant to the provisions of the treaty, 
they were to decide each and all of the claims -'according to justice 
and equity." That this provision gave to the present commission a 
broader and more comprehensive power than was given by the 7th article 
of the treaty of 1794 between the United States and Great Britain (8 
Stat, at L., 121) to the commission provided for by that article, which was 
required to decide the claims referred to it according to "justice, equity, 
and the laws of nations." That the omission of the last-named element 
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of tlie prescribed rule of conduct from the present treaty was siguiflcaut. 
That under tbe present treaty the judgments of the American prize 
tribunals were to be tested in each case by this eommissiou accord- 
ing to the principles of "justice and equity" only. That "whether 
the law of nations jnstifles those decisions or not, nniess they are 
also justified in the conscientious judgment of the commissioners 
by justice and equity, the compensation which they fail to give must be 
awarded to the parties." That " the inquiry is not limited to the question 
whether the law of nations entitled the claimants to compensation, bot 
extends beyond that narrow range, and its broa{l scope is whether the 
parties are equitably entitled, under all the eircnmstanees surrounding 
the cases, to receive indemnification for their losses." That it was the 
intention of the framers of the treaty to confer upon this commission "a 
more extensive jurisdiction, and greater power to do justice than was 
exercisable by the prize courts of the United States deciding according 
to the law of nations." That the technical rule of the prize courts, that 
" probable cause " not merely excuses, but in some cases justifies, a cap- 
ture, is a hard rule, "admitted to be opposed to the fundamental ideas of 
justice and equity," and " only to be justified upon grounds which justify 
the extreme severity of the other operations of war." That therefore this 
commission was not bonnd to refuse damages in eases of restitution to 
the claimants, even " if tliey should think tliat the appellate prize conrt 
wa3 warranted in its decision that there existed, in the sense of the 
prize law, probable cause of cajttnre." 

That if, however, it should be held that the only inquiry to he instituted 
by the commission in such cases is, " whether there were such reasonable- 
grouuds of suspicion as constitute what is technically called probable 
cause of capture," the commissioners shonld nevertheless adjudicate ac- 
cording to their own judgment of the facts and the law constituting the 
foundation of probable cause, " unembarrassed by the special and techni- 
cal rules of the prize code." That though the commission is not there- 
fore bound by the principles held by the prize courts in their adjudica- 
tions, but has a larger and more eqnitable jurisdiction, yet the decisions 
of prize courts of the highest authority have established the duty of 
condemning captors in costs and damages where they have unjustly in- 
terfered with the operation of lawful neutral commerce. In this connec- 
tion theconnselcited the cases of the Elizabetli, 1 Acton, 10; theOstsee, 
9 Moore's P. 0. B., 150 ; the Gerasimo, 11 id., 88 ; the Newport, id, 187. 

In answer to these propositions in the genera! argument the counsel 
for the United States fully admitted the propositions as held and recog- 
nized by the judicial, esecutive, and legislative authorities of the United 
States, that the bona-fide trade with Matamoras was a legitimate tradej 
that the United States could not lawfully blockade the mouth of the 
Rio G-rande or the port of Matamoras, or any other Mexican port, nor 
interfere with the legitimate ingress or egress of neutral vessels en- 
gaged iu trade with Matamoras, or with the right of such vessels to lie 
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at aaelior in the roadstead at tlie moutli of the Rio Grande while en- 
gaged in the bonn-fide diseliarge or receiving of neafcral cargoes for or 
from that port. 

He denied that iii practice the Uoited States had violated these prin- 
ciples or undertaken to assert rights inconsistent with them, but main- 
tained that, on the contrary, the State Department of the United States, 
in its diplomatic correspond enco, had recognized their validity; insist- 
ing only that the question of the application of these principles to the 
facts of each particular case was to be determined by the regular prize 
triituuals, which might he safely trusted to do entire justice in every 
ease. 

That the decisions of those courts in the various cases referred to 
by the counsel for the claimant, fully recognized those principles and 
applied them to the facts appearing in each case; and that in the dis- 
position not only of those cases, but generally of all the prize cases aris- 
ing during the war, those courts had carefnlly adhered to the principles 
of international law as recognized in the prize courts of all civilized conn- 
tries, and had extended to neutral vessels and cargoes a degree of pro- 
tection, to say the least, quite as ample and complete as that afforded 
by the prize courts of Great Britain, under the learned and widely known 
and recognized decisions of Sir William Scott and his successors in 
those courts. 

He admitted fully the jurisdiction of the commission, and their power 
and duty under the treaty to review the final judgments of the prize 
courts of ultimate resort of the respective nations, as not coociuaive 
upon the i-espective governments, which might intervene on behalf of 
their enhjects against the judgments of those courts, such jurisdiction 
having been long since fully established by the direct decision of the 
commission upon that question, and not having since been disputed. 

As to the rules and principles by which the commission were to be 
governed in their decisions npon these cases, he maintained that the rule 
prescribed by the treaty, that the commissioners should " impartially and 
carefully esamine and decide to the best of their j udgment, and accord- 
ing to justice and equity," had in no respect abolished or changed those 
well-settled principles, in accordance with which the tribunals of the 
civilized world have been accustomed to decide upon the validity of cap- 
tures and the respective rights of belligerents and neutrals in relation to 
them. That "justice and equity" were not to be att-ained by a disregard 
of judicial precedents and established principles of judicial proceeding. 

That to adopt the doctrine propounded by the counsel for the claimant 
was to substitute the mere fancy or caprice of a tribunal acting without 
guidanceorauthority, for those sound rules established and followed by 
judicial tribunals, in the lightof the learning and experience of ages, for 
the very furtherance of "justice and equity." That true "justice and 
equity" are recognized by all judicial tribunals, municipal or interna- 
tional, as attainable ouly by well-dettued and settled rules and priuci- 
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pies of general application. That iC this idea is lost sight of, snbstantial 
justice as well as substantial equity is at an end ; and the rights of parties . 
are corainitted to the absolute and uncontrolled will and caprice of the 
judicial officer, instead of the protection of the law. 

Tha-t while, therefore, the right of the commission to sit in judgment 
upon the validity and correctness of the judgments of the prize courts 
of the United States upon these cases is not now questioned ; such valid- 
ity and correctness are to be determined only in accordance with the set- 
tled principles of prize law, as recognized by the two countries. 

That in reviewing the judgments of the highest appellate courts of 
either of the two countries, high contracting parties to the treaty, the 
high reputation of those courts respectively, the weight uniformly giveu 
to the decisions of each by the other, and the rulesof international com- 
ity and mutual respect, dictate that such judgments are not to be rashly. 
or hastily overruled or reversed; but only on a clear showing of a viola- 
tion of the rules of international law in re minime dubia. That the 
question to be decided in these cases is whether injustice has been done 
to the subjects of Her Britannic Majesty by the judicial tribunals of the 
United States; and that the commission certainly cannot &ud that such 
injustice has been done, unless they find that the well-settled principles 
of international law have been violated by those tribunals. 

In answer to the proposition of the claimant's counsel, that the rule of 
the prize courts disallowing damages to the claimant where " probable 
cause " appears for the capture, is one of extreme severity as against 
the neutral trader, " opposed to the fundamental ideas of justice and 
equity," and " a bard rule, admitted to be such by all writers on the 
law of nations," the counsel tor the Unittid States cited the language 
of Dr. Lushington, in the case of the Leucade, (2 Spinka, 236,) as fol- 
lows: 

Lord Stowell a<l ministered the prize law on great and coinpreliansivo priiicipios. His 
object was that, oil the whole, ec[ual jastieo aliould be done to the rights of the bellig- 
ereQt and the JQat claims of neutral nations; butUe did not BSEk in each particular ease 
to do the most perfect jnstice. Many passages in his jndgDieata might be cited to show 
Ibis ; whereby he declared tlifit, though there might be hardships in particular cases, 
both to captors and espBcially neutrals, yet, on the whole, the balance was in favor of 
the neutral rather than against him. Lord Stowell used so say, though blockade was 
a hardship on a neutral, and the right of search was a hardship ou a neutral, yet it 
was to bo recollected the whole trade was always open to them — the oarryini; trade in 
time of war. He used always to say, and rely greatly on that rule of law, that, in the 
first instance, the case should be heard ou the evidence of the ulaimants themselves, 
namely, the ship's papers and depositions. 

In the ease of the Diligeutia, (1 Dods., 404,) where the captors complained of what 
Lord Stowell was about to do. Lord Stowell made the same answer; he told them, 
though they might complain in particular instances, yet he must adhere to the general 
principle, though the consequences might press hard upon them. Now, no person more 
readily acknowledged the truth of the principle, that a claimant should be indemniUcd 
for a capture made without probable cause, than Lord Stowell; no one more powerfully 
manifested it; but that will necessarily presappose that the court is in possessioa of 
the truth. 
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It is equally ooDtvury tn common Jtlstioe that a captor shpuld be mulcted in costs 
aoil damagBS wbere he liaa faitlifiilly pBrformeil his duty, and had, in tcufch, adoqnate 
cause for the aaiznre. Yet this oanse of seizure might not appear on tlio face of the 
depositions and ship's papers. Sj it might ha in blockade oases, and in nnmerons 
others whiuh might be stated. 

Ill the ease of the Sir Willisnu Piiel tbe following additional points 
were made on behalf of the United States: 

1. That the vessel and cargo not having been charged with costs un- 
der the final decree of the Supreme Court, the only question before the 
commission was as to the right of the owners to damages; that the 
claimants were in no position to make such claim before the commission ; 
that any right to damages in the prize courts was barred by the first 
decree of the district court of 6th June, 1864, which adjudged reason- 
able caaae of seizure, and that from this decree or from any part of it 
the claimants had never appealed; that the " question as to costs and 
expenses" reserved bj' that decree was plainly theqnestion only whether 
costs and expenses should be allowed against the claimants, their right 
to claim costs and expenses, against the captors being barred by the 
certificate of " reasonable cause of seizure" contained in the same decree; 
that the claimants, having failed to appeal from so mncli of this decree 
as certified reasonable cause of seizure, must be considered, in the lan- 
guage of the letter of Sir William Scott and Dr. FichoU to Mr Jay, (3 
Phillimore, 554,) to have "aekuowledged the justice of the sentence in 
that respect," and that within the rule of practice already settled by 
the commission the claimants, having neither appealed nor rendered any 
reason for not having appealed, their claim must be di'aallowod ; that 
the only effect of the second decree of the district court of 3d Juoe, 1865, 
from which the claimants did appeal, was to charge the claimants with 
the costs and charges of the captors, and that on their appeal from this 
decree they had had full relief by the j udgment of the Supreme Court ; 
that it had never been possible for the Supreme Court to .award damages 
iu favor of the claimant had they been so disposed, such damages being 
barred by the certificate of probable cause in the first decree of 6th 
June, 1864, from which the claimants had not appealed ; that the claim- 
ants had theretbre no standing before the commission to ctaiin dam- 
ages. 

2. That the proofs before the prize court fully sustained the finding 
of that court of probable cause ; and that the depositions of Clark and 
Haggard, taken iu the district court, but rejected by that court on the 
purely artificial aud technical rule that such evidence must come iu the 
first instance from the vessel herself and those on board of her, were 
here competent evidence under the terms of the treaty, and entitled to 
be weighed by the commission without regard to such artificial rule of 
exclusion ; and that those depositions not only greatly strengthened 
the case made before the prize court as one of probable cause, but in con- 
nection with the other proofs would have amply warranted a decree of 
condemnation. 
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3. That the fact that the vessel was taken in neutral waters, in no 
respect cbanged the case as to the respective rights of captors ami 
claimants. That in such ease it was only the neutral power whose wa- 
ters had been violated that had cause of complaiot; and such power 
only could be heard to raise the question of violation of her waters. 
That if the United States by this capture had viohited any rights of 
Mexico, that was a question to be settled between the United atates 
and Mexico. That so far as the questions between these claimants 
and the United States were concerned, the ease stood in all respects 
the same as if the vessel had beea captured upon the high seas. 

In supportof this point the counsel of the United Statescited the Paris- 
sima Coucepcion, 6 Eob., 45 ; the Etrusco, 3 id., 31 ; the Twee Gebroe- 
ders, id., 162 ; the Eliza Anne, 1 Dodson, 244 ; the Diligeiitia, t^., 412 ; 
the Anne, 3 ^Theat., 447; 2 Twiss, 448; the Anna, 5 Eob., 373; the 
Vrow Anna Catherina, id., 15. 

i. That by abandonment, acceptance of the same, and payment as for 
a total loss, the entire right to any and all reclamation for damages or for 
the proceeds of the vessel passed from the owners of the ship and cargo 
to the insurers, and this irrespective of the questiou of the illegality of 
the contract of insurance, the contract being an executed one by the volun- 
tary act of the parties. Thattheseiusurerawereuot to betaken as parties 
to the memorial, which was that of Mr. Gerard. That Gerard himself had 
derived by his assignment from the owners no title, their claims having 
vested in the insurers. And that if (he assignment to him would otherwise 
havecotiveyed any interest, it was void as achampert-ous contract by which 
Gerard, an attorney, without any previous interest iu the transaction, 
had purchased the claim as a matter of speculation and tor the purpose 
of it-s prosecution against the United States. That by the law of Eng- 
land, the purchase of a chose in action by an attorney for the purpose 
of prosecution was illegal; tl\at the same rule prevailed in most, if not 
all, of the United States; and that in practice it ought to prevail in 
international law. That such champertons purchases of claims, void by 
the common law of both countries, should not be recognized as lawful 
transactions, or be permitted as the basis of claims to be prosecuted by 
one of those governments against the other. 

5. That the contracts of inssirauce by these insurers with the assured 
were deliberate contracts to iudemnil'y British subjects for the eouse- 
qnences of attempted violation of the belligerent rights of the United 
States ; that such contracts, when sought to be enforced in the courts of 
the United States, would be held void by those courts; that lilie con- 
tracts, in relation to attempted violation of the belligerent rights of 
Great Britain, if prosecuted in the courts of that kingdom, would be 
held void by her courts; that, therefore, in an international tribunal 
constituted by solemn treaty between the two governments, the comity 
of nations and a proper regard by one friendly government of the 
rights of another should preclude the admissibility of such claims. That 
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these contracts of insarancs were distinguisliable from " war risks" 
rfcognized by ail nations as legitimate subjects of iusuranee, and siicli 
;is were discussed amoug llie American claims before the tiibunal at 
(icnera; tbose were assarances of tlie merelmnt-vesaels of a belliger- 
oiit against captnre by their enemy, and sncli as are recognized in all wars 
of maritime nations as a permissible and necessary means to the pres- 
ervation of any commerce whatever to a belligerent; but these are 
deliberate contracts to indemnii^y a neutral who, by carefully excluding 
the " free from capture" clause, admit-s that he is engaged in an attempt 
to violate the belligerent rights of a friendly nation. That though the 
violation of blockade by a neutral is not held by international law to 
be strictly a crime, itisaniinfriendlyact, prejudicial to the character and 
interests of the neutral government of which the violator is a citizen, and 
t-o her honest and legitimate traders, and calculated to promote discord 
aud hostility between friendly nations. Thatacontract toiiulemuify the 
citizen of a neutral government against the lawful consequences of his 
own wrongful act against a friendly governmeat, should never be made 
a gronnd of reclaniatioa by the government of the wrong-doer against 
the injured government, nor be countenanced by an international tribu- 
nal organized as a means of amicable settlement between two such 
governments. 

On the part of the claimants ifc was contended in answer that the 
Supreme Court of the United States iiad in efiect passed upon all the 
questions involved in the prize court, aud had finally adjudged that the 
claimants should not have damages against the captors ; and had deter- 
mined that the fact of the capture having talien place in the waters of 
Mexico, a neutral and friendly nation, did not make the capture a wrong- 
ful one as between the captors and the claimants, Mexico not having 
intervened. That on the proot^ in the case there were no such circum- 
stances of suspicion as to afibrd probable cause o£ capture within the 
doctrines of the prize courts. That if such probable cause within the 
rules of those courts existed, it was plain, from the proofs before the 
commission, that actual injustice had been done to the owners of the 
A'essel and cargo ; tliat the vessel was engaged in a legitimate commerce ; 
and that, according to justice and equity, the claimants should be re-im- 
bursed for the losses in consequence of the capture ultimately adjudged 
a wrongful one, even though the capture were held excused by the doc- 
trine of probable cause under pri^e law. That the capture of the vessel 
within the neutral waters of Mexico was in violation of international 
law, and absolutely illegal aud void. That the doctrines of the prize 
courts that such a capture could only be questioned by the government 
whose territory bad been violated, applied only to the case of an enemy 
ship captured in neutral waters and not to the case of a neutral vessel 
so captured. That, even if that doctrine applied in the last-named case, 
it was only as a technical rule of the prize courts requiring an interven- 
tion there by the government whose territory had been violated, and 



.,Coo^[c 



110 AMEllICAN-BRITISH CLAIMS COMMISSION. 

■was not applicable in the ea-se of an international tribunal, which should 
be controUed by the conslderatiou that the capture was au illegal one 
under iiiteruatioual law. 

The counsel for tlie claimant cited Dana's Wheaton, §§ 171, 426, 428, 
429, 430 f the Vrow Autia Catheriua, 5 Rob., 18; Lawrence's Wheaton, 
315 n., 715; Wheaton on Captures, (appendix,) 341; the Anne, 3 Wheat. 
Bep., 435; the Eiciimond, 9 Crauuh, 102; the Peterhoff, 5 Wall., 28j 
the Bermuda, 3 Wall., 557. 

The couDsel for the claimant also maintained that the insurers and 
underwriters \¥ere to be deemed parties to the memorial by Mr. Gerard, 
as their attorney in fact; that the assignment to Gerard was a valid 
one; and that the contracts of insurance were also valid and entitled 
to recognition and protection under international law. 

The commission (Mr. Commissioner Frazer dissenting) gave the claim- 
ants an award for $272,930. I am advised that the award was placLid 
by the majority of the commission ou the ground that the capture within 
the neutral waters of Mexico was absolutely illegal and void ; and that 
the claimants were entitle 1 to make reelamatiou on that ground, irre- 
spective of any question of complaint or intervention on the i>art of 
Mexico. 

In this case, in connection with the cases of the Science, the Volant, 
and the Dashing Wave, Mr. Commissioner Frazer read a written opin- 
ioo, which will be fbuud in the appendix, M. 

The brig Dashing Wave; Charles Le Quesne et al., No. 395, claimants 
for vessel ; Edwin Gerard, No. 244 ; Simpsou & Pitman, No. 396 ; Mc- 
Dowell & Halliday,No. 397; theThames& Mersey Insurance Company, 
(limited,) So. 427 ; and the British and Foreign Marine Insurance Com- 
pany (limited) et al., No, 42S, claimants for cargo. 

This vessel was captured while at anchor off the mouth of the Itio 
Grande, on the 5th November, 1863; was taken into the port of New 
Orleans and there libelled in the United States district court. A decree 
was made in that court, 16th June, 1864, adjudging restitution of the 
vessel to the claimants; from which decree the United States appealed 
to the Supreme Court. Further proceedings were hud in the district 
court on the question of costs and damages ; and, on the 3d June, 1865, 
a decree was made adjudging that the costs and charges consequent 
upon the capture be paid by the claimants, and that damages he refused 
to them. 

From this decree the claimants appealed to the Supreme Court. The 
Supreme Court affirmed the decree of the district court restoring the 
vessel and cargo ; but directed that the costs and expenses consequent 
upon the capture be rateably apportioned between the vessel and the 
shipment of coin hereinafter named ; and that the residue of the cargo 
be exempted from contribution. The district court determined, upon the 
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proofs, that tlie ressel when cai>tiired was anchored south of the litio divid- 
ing the waters of the Eio Grande, and was therefore in iieutral waters. 

The Snpreine Court held, on the contrary, tliat the proofa clearly 
showed her to have been anchored north of the division line above 
named and within the waters of Texas, then in possession of the enemies 
of the United States. The case in the Supreme Court is reported in 5th 
Wallace, pages 170 to 178; to which report reference is made for the 
statement of the peculiar facts of the case. No proofa were made before 
the commission substantially changing the facts as there stated. 

Many of the questions involved in this case were identical with those 
involved in the case of the Sir William Peel above reported, and there- 
fore need not be again stated. 

Edwin Gerard, No, 244, claimed as assignee of tlie insnrers of Messrs. 
F. DeLizanli & Co., the alleged owners of 13,000 British sovereigns, a 
portion of the cargo npon which, together with the vessel, the costs and 
expenses consequent npon the capture were apportioned by the decree 
of the Supreme Court. 

Simpson & Pitman, No. 306, and McDowell & Halliday, No. 397, claim- 
ants as owners respectively of parts of the cargo exempted from con- 
tribution by the final decree, claimed damages by the depreciation 
of the cargo during its detention, and for costs and expenses to which 
they had been subjected. 

The insurance companies, IJos. 427 and 428, claimed respectively as 
insurers of portions of the cargo in like manner exempted from contri- 
bution and which had been duly abandoned to them as insurers, and 
payments made by them respectively as upon a total loss. 

Upon the two last-named claims of the insurance companies, ques- 
tions were raised on the part of the United States, as to the validity of 
the contract of insurance in the same regard reported above in the case 
of the Sir William Peel, and also as to the right of the insurance com- 
panies to recover in respect of portions of the cargo owned by persons 
not appearing to have been British subjects. This last-named question 
was subsequently more distinctly raised and passed upon in the case of 
the Circassian, and will be hereafter reported under that case. 

The commission unanimously disallowed all the claims. 

The Brig Volant, John Amy et al., No. 388, claimants for vessel; 
Edwin Gerard, No. 245, claimant for cargo. 

This vessel was captured on the 5th November, 1863, at the month ot 
the Rio Grande, taken into the port of New Orleans, and there libelled. 
By a decree tendered on the 11th June, 186i, the district conrt con- 
demned the vessel and cargo as lawful prize. From tliis decree the 
claimants appealed to the Supreme Court, which court reversed the de- 
cree of couderanatiou, bnt held that the capture was justified by " prob- 
able cause," and adjudged restitution of the vessel on payment of costs 
and charges. The case is reported in the Supreme Court in 5th Wal- 
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lace, pp. 179. 180. It appeared that the vessel, when captured, was 
anchored withiu Texan waters. 

The claimants in No. 388 claimed as owners of the vessel for re-ini- 
burseinent of the costs and charges paid by them, and for damages by 
the detention of the vessel. 

Mr. Gerard, in No. 245, claimed, as assignee of the insurers of the 
cargo to whom the same had been abandoned, and who had paid as for 
a total loss, abont .$40,000, besides interest, for depreciation of cargo 
after the seizure, including the vahie of ninety-three cases of brandy, 
alleged to have been abstracted from the vessel while in custody of tlie 
officers of the district conrt. 

The questions involved in respect to this vessel are substantially 
covered by the report of the foregoing case of the Sir William Peel, 
and by the report of the case in 5th Wallace. 

The claim of Amy and others, No. 388, in respect of the vessel, was 
nnaniDiously disallowed by the commission. 

In the case of Mr. Gerard, No. 245, the commission made an award 
in favor of the claimant for $1,785, Mr. Commissioner Gnniey dissent- 
ing. 1 am advised that this awaid was made in respect of the brandy 
abstracted while in charge of the offlcers of the district conrt ; and that 
the other churns for damages in the case were disallowed. 

The bark Science; Thomas E, Augell and others, claimants, No. 391. 

This vessel was captured at the same time and place with the Dash- 
ing Wave and the Volant, libelled in the same court, and the same 
decrees entered respectively as in the case of the Dashing Wax-e, and 
the same appeals tahon by the respective , parties to the aupreme 
Conrt. That court affirmed both judgments of the district court re- 
storing the vessel, aud charging her with the costs and expenses of 
capture, finding upon the proofs that she was, when captured, anchored 
within Texan waters, and that no excuse appeared for her being there. 
The caie in the Supreme Court is reported in 5tb Wallace, pp. 178, 179. 

The counsel for the claimants, in addition to the points above cited in 
the- case of the Sir William Peel applicable to this case, contended 
that the captuie was one made in bad faith ; that the Science had 
arri\ed oft the month of the Eio Grande on the 11th August; that, 
immediately on her arrival, she was boarded by an ofBcer of a United 
States blockading vessel, who examined her papers and insi>ected her 
cargo, and permitted her to anchor and discharge her outward cargo, 
and take on board a large portion of her return cargo ; that the only 
allegation made by the capturing officer was that her outward cargo 
had iucluded cloth of the character and description used for confed- 
erate uniforms ; that this allegation constituted no ground of capture, 
and even if originally it might have afforded probable cause of cap- 
ture, it certainly could not, after the vessel had been allowed to lie 
three months in the offing, and take on board a valuable cargo of over 
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;]0{) biilos of cotton. That the fact of her being at a.nehor within Texan 
waters, if it existed, ditl not of itself coiiatitute itrobable cause, there 
lining no evidence in the case to indicate an intention of violation of 
tlie blockade ; that, by international law and nnder the treaty of Guada- 
liijie Hidalgo, the roadstead at the month of the Bio Grande was an 
o]>en roadstead, where neutral vessels trading with Matamoras had a 
right to- lie at anchor, whether north or sonth of the conventional line 
between the United States and Mexico established hy that treaty ; 
and that the United States could no more lawfully interfere with the en- 
joyment of that right than they coulu with tlie right of vesaela in course 
of the same trade to navigate the mouth and current of the river ; thiifc 
the right to the Navigation of the Rio Grande included the right to the 
means without which such navigation could not be reasonably enjoyed — 
among others, the right to moor in the roadstead at its mouth. That, 
even if the United States could claim an exclusive right to occupy 
the w iters notth of this line for the purpose cf blockade, that a vessel 
honestlj en„at,ed in trade with Matamoras, and anchoring for that 
1 iirpose on th( Texan side of the line, was entitled to notice or warn- 
]n„ before it could be treated as intruding on forbidden ground, and 
tli it 1 Reiznre without such notice was unjustifiable ; that, in fact, the 
I loois t ultd to estiblish that the vessel was lying north of the divid- 
u^ li le, ind th xt the blockading vessels, by omitting to apprize her 
111 it ishe w*) anchored in a place wliioh they deemed an improper 
on , and bj peimittiug her to be there and take on board her return 
ei go \\eie estopped to allege that her position was an unlawful one. 
Iht claimant'is counsel cited the Terecita, 5 Wall., 180; Madeiros vs. 
Hill, S Bing, 231, Nailor m. Taylor, 9 Barn. & Ores., 718; Carring- 
toa cs. Merchants' Insurance Company, 8 Peters, 517; Mr. Jefferson's 
paper on the navigation of the Mississippi, 1 Am. State Papers, 254. 

On the part of the United States it was contended that the Science, and 
the other vessels of her class, could not enter by reason of their draught 
of water, and never attempted to enter, the mouth of the Kio Grande, 
or to reach the port of Matainora-s. That, conceding her full right to 
navigate that river and the waters through which ita mouth was to be 
iippmached, and even for that purpose to pass over the blockaded 
waters of the Confederate States, it did not follow that she had the 
right, for her own convenience and for the delivery of her cargo into 
lighters, to cast anchor within those blockaded waters, and there lie 
for weeks in a position from which access, by means of lighters to the 
blockaded coast, was easier, by night or by day, than that to the neuti-al 
port forwhich her cargo professedto be destined. That the United States 
were lawfully entitled to blockade, and did blockade the sea-coast of 
Texas, and that such blockade would be wholly nugatory if a vessel in 
the condition of the Science could claim and exercise the right to cast 
anchor within the blockaded waters, and witiiin three miles of the enemy's 
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coast, from wbicli it was evident that slie conld, witli great facility, 
hold CO mmiiiii cation with that coast. 

The comtnisaiou awarded to the claimant tbo sain of $45,684, Mr. 
Commissionei- Frazer dissenting. 

The schooner Matamoras; Oliver K, King, administrator, claimant, 
No. 288. 

This vessel was captared at the month of the Eio Grande at the same 
time with the Dashiug Wave, the Volant, and the Science, and libelled 
in tlie United States district court at Jfew Odeaus. The district court, 
on tbeijroofs, decided that, at the time of the capture, ahe was in Mex- 
ican waters, and gave judgment of restitution, certifying reasonable 
cause of capture, and rcfusiug allowance of costs or expenses to the 
claimant. So appeal was taken from the judgment of the district 
court. 

Under the order of the commission the claimant assigned as the rea- 
son of his omission to appeal, that, " in consequence of the short space 
of time in which to appeal, only thirty days being allowed for that pur- 
pose, and the detention of the mails, and the counsel in New Orleans not 
having taken the appeal, the time to appeal expired." 

On the part of the tJuited States it was claimed that the proofs showed 
probable cause of capture in the conduct and position of the Matamoras ; 
but this was denied on the part of the claimants. The counsel for the 
United States insisted that no sufficient excuse was assigned for the fail- 
ure to appeal. 

The commission disallowed the claim, (Mr. Commissioner Gurney dis- 
senting,) on the ground of the insufflcieucy of the.reasous for failure to 
appeal. 

The Isabel; George Wigg, claimant, No. 269. 

This vessel was captured on the 23d September, 1853, on a voyage 
from Bayport, in Florida, to Havana; was taken into the port of Key 
West, there libelled iu the United States district court before Judge 
Marvin, and condemned as lawful prize. An appeal was taken, under the 
then existing law, to the circuit court of the United States for the same 
district; and this appeal was subsequently, under the United States stat- 
utes of 3d March, 1863, (13 Stats, at L., 730, § 7,) and of 30th June, 1881, 
(13 id., 311, 5 13,) transferred by stipulation to the Supreme Court, in 
which court the claimant having failed to file the transcript from the 
court below, pursuant to the rules of that court, the case was dismissed, 
on motion of the United States, without appearance on the part of the 
claimant. The claimant alleged himself the sole owner of both vessel 
and cargo ; and alleged that the port of Bayport, from which the vessel 
sailed, was not blockaded at the time of the capture or of the entrance 
or departure of the Isabel into and from that port. The fact of no block- 
ade was sought to be established by the testimony of the master and 
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orew of the vessel, who testifletl that they saw no blockading v 
(.'lUering or departing. The time of day or oight of their entrance or de- 
parture was not shown. 

The counsel of the United States relied on the officisd reports of the 
Secretary of the Havy and accompanying documents for the years 1802 
and 1803, and upon the decision of the district court having jndicial 
knowledge of the current historical facta of the day, as suiHciently 
establishing the fact of blockade, Docntnentary proofs were filed on 
the part of the United States going to show the claimant, Wigg, at 
the time of the capture of the vessel actually engaged in shipping mu- 
nitions of war to the confederate geveniment; and that both before 
and after the capture, he and the Tessels -which he owned or eon- 
trolled were for a long time largely engaged in the like employment. 

On the part of the United States it was maintained: 1, that the Isabel 
was lawfully captnred in the actual course of a voyage in violation of 
the blockade; 2, that, by the failure of the claimant to prosecute his 
appeal to the Supreme Court, and procure an adjudication of that court 
upon the merits of his ca-se, he was debarred from a standing before the 
commission ; 3, that, by his personal acts in aid of the enemies of the 
United States in carrying on their war against those. States, the claim- 
ant was debarred of any standing aa a British subject before the com- 
mission ; i, that, by those acts, he had constituted himself an enemy of 
the United States, so that his property upon the high seas was liable to 
capture as enemy's property, irrespective of any question of blocksule. 

All these propositions were controverted on the part of the claimant. 

The commission unanimously disallowed the claim. 

The steamship Pearl ; Shand, Higson & Co., claimants, So. 270. 

The Pearl was captured in January, 186'J, by a United States cruiser, 
in the Atlantic Ocean, between the Bahama Banks and Nassau, on a 
voyage purporting to be from Queenstown to Nassau. She was taken 
into the port of Key West, and there libelled as prize on the alleged 
ground that her actual destination was for one of the blockaded ports. 
Mr. Geo. Wigg intervened as claimant in the district court, alleging 
himself the sole and absolute owner of the vessel. The district court 
adjndgcd restitution of the vessel and cargo. An appeal was taken by 
the XTnited States to the Supreme Court, and that court reversed the 
decree of the distri;,',t court, and adjudged condemnation of the vessel 
and cargo. (See report of the case of the Peart, 5th Wallace; 574.) 

The claimants here alleged that the vessel, though purchased by Wigg 
in his own name, was actually purchased by him as agent for Messrs. 
J. & T. Johnson, merchants of Liverpool, to whom she actually be- 
longed, though registered in the name of Wigg. That J. & T. Johnson 
had, since the condemnation, assigned to the claimants, by way of mort- 
gage, their claim upon the United States for the alleged wrongful cap- 
ture and condemnation. No proofs were made by the claimants of the 
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title of the Messrs. Jobuson, nor of the assigiimeut of the clitim by 
tliOtu to the claimants. 
The claim was uniiiiimously disalioweil. 

The schooner D. F. Keeling : Mary Hutchinson, claimant, No, 277. 

This vessel was seized in the port of New "York, on the 6th October, 
1861, and libelled in the United States tlistrict court for conflscation under 
the statute of 13th Jnly, 1861, (12 Stat, at L.,} aa the property of an 
iiihabitantof the State of Louisiana, then in rebellion against the United 
States. ThecJaimant, Mary Hutchinson, interposed a claim to the vessel, 
denying that she ^vae an inhabitant of New Orleans, alleging herself a 
native-born subject of Great Britain, and only transiently present in Sew 
Orleans upon a visit to relatives there residing. The district court found 
this allegation sustained by the proofs, and adjudged restitution of the 
vessel, certifying probable cause of seizure, and refusing costs or dam- 
ages to the claimant. No appeal was taken from the decree of the dis- 
trict court. On the part of the claimant an afftdavit of one Leeteh was 
filed, excusing the. omission to appeal on the ground that his own busi- 
ness required him to return home immediately to Mexico, (he having been 
at the time the agent of Mrs. Hutchinson,) and that Mrs. Hutchinson was 
not able to attend to the appeal in person, " by reason of age and infirm- 
ity." The claimant's memorial, verified by her own oath, alleged tliat 
she was born in 1813, making her forty-eight years old at the date of 
the decree of restilntion. She claimed here damages by the detention of 
the vessel, and coats incurred in defense of the suit, $18,063, besides 
interest. 

Tlie proofs' before the commission showed that the claimant em- 
igrated with her husband to New Orleans about 1850; that her hus- 
band died there in 1852, and that the claimant had ever since, tip to the 
date of the deposition, (February, 1873,) been permanently domiciled in 
New Orleans. 

On the part of the United States it was contended that the proof here 
fully showed the liability of the vessel to condemnatLpn before the dis- 
trict court; that such condemnation was there defeated by false allega- 
tions and proofs; that, on the merits, the claimant was not entitled to 
damages ; find that no sufficient reason was shown for her failure to 
appeal from the decree of the district court. 

The commission unanimously disallowed the claim. 

The schooners Albion, Alert, La OrioUa, Mary Stewart, Agnes, Fanny, 
Anne Sophia, Beflance, Nelly, Agues, J. 0, Eoker, Plorida, Anna, 
Wanderer, itfabel, Julia, Swift, Pride, Chance, Arctic, Brilliant, John 
W., Industry, Time; the sloops Lida and Julia, and the steamer Liz- 
zie ; Sanders & Sons, claimants. No. 281, 

Messrs. Sanders & Sons, merchants of Nassau, filed their memorial 
claiming damages, in all $142,643, besides interest, for the alleged wrong- 
ful capturo and eoudemoation of tho twenty-seven vessels above-named. 
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Their memorial eontained simply a general averment that tiieir vessels 
\vere lawfully engaged in trade " with certain ports of tbe United States 
which were held open by the Government of the tTnited States to for- 
eign oommerce, and also with certain ports of Great Britain and other 
nations." That they were with theic cargoes " nnlawfnlly and wrong- 
fnlly captnred, in violation of the law of nations," by cruisers of the Uni- 
ted States, and condemned and sold. A sohedule of the different vessels , 
with copies of the respective registers, was filed with the memorial. No 
other proofs were filed for the claimants, and the claim was iinani- 
mously disallowed. 

The schooner Echo ; Peter A. Spearwater, claimant, No. 2S4. 

The Eeho was captured by a United States vessel of war on the 
3istof May, 1S63, on a voynge from Matamoras to New York; was 
taken into the port of Key West ; there libelled in the district conrt. ; 
by which court judgment of restitution was awarded, certifying proba- 
ble cause of captnre, and refusing costs or damages to the ciaimauts. 
No appeal was taken and no reason was assigned for the failnre to ap- 
peal. In the testimony before the prize conrt the mate of the vessel 
testified that the cargo was taken on board at the month of the Eio 
Grande, and was purchased by the claimant himself in Brownsville, 
Tesas, a town of the Confederate States; that the Echo lay off the 
month of the Eio Grande for a.bout four months, from January till May, 
1863; that, during most of that time, the claimant, the owner and 
master of the vessel, was in Brownsville and there purchased the cot- 
ton in question. The claimant himself, in his deposition denied these 
statements of his mate; and the district judge deemed the evidence 
insufficient to justify condemnation, but sufficient to establish proba- 
ble cause. 

The commission unanimously disallowed the claim. 

The bark Springbok; John Eiley, manager, &e.. No. 442, claimant 
for vessel ; S. Isaac Campbell & Co. and Thomas Stirling Begbie, No. 
316, claimants for cargo. 

This vessel was captured by a United States cruiser, on the 3d Feb- 
ruary, 1863, on the Atlantic Ocean, about one hundred and fifty miles 
east of Nassau, New Providence ; was taken into the port of New 
York, and there libelled in the district court. That court rendered a 
decree of condemnation of both vessel and cargo. (See the report of 
the case, Blatchford's Prize Cases, pp. 434 to 463.) The claimants ap- 
pealed to the Supreme Court, which affirmed the judgment of condem- 
jiation of the district court as to the cargo, but reversed it as to the 
vessel, adjudging restitution of the vessel, but without costs or dam- 
ages to the claimants. (5 Wall, 1.) 

The claimant John Eiley, No, 443, claimed as manager of the London 
A L Insurance Association, the A 1 Guarantee insurance Association, 
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and tbe Colouial A 1 Insurance Association, insurers of the vessel, and 
wlio hiid, on abandonment by the owners, paid as for a total loss. He 
claimed an award for £i,615, besides interest, damages for tbe detention 
of the vessel, loas of profits, and costs and expenses in the prize-courts 

The claimants S. Isaac Campbell & Go., and Eegbie, claimed £ljS,37S, 
the alleged value of the condemned cargo, and costs and expenses in the 
l)rize courts. The facts of tbe caseas appeariug before the prize courts 
are snfBciently set tbrth in the reports of the respective courts above 
eit«d. 

In addition to the proofs before tbe prize courts the claimants gave 
evidence before the commission tending to show that the aetual and 
ultimate destination of tbe cargo was Nassau, and that it was intended 
to be there soid in opeu market by the agent of tbe owners. 

This evidence consisted of the testimony of the agent of the claimants 
at Nassau to that effect, certain letters from tbe claimants to said agent 
proved by him, and general proofs showing that there was at Nassau 
a market for the various kinds of merchandise constituting the cargo of 
the vessel. 

Neither of the claimants for the cargo placed himself upon the Rtand 
to testify as to the actual destination or tbe intent of the owners in 
relation to it. Tbe claimant Eegbie was examined as a witness in behalf 
of Mr. fiiley, tbe claimant in No. i42 ; and, on his examination -in -chief, 
testified merely that tiie cargo of the Springbok was to be discharged 
at Nassau ; that there was no agreement for tbe continuance of the voy- 
age, or i'or the employment or engagement of the vessel after her 
arrival at Nassau ; and that the captain of the vessel know nothing of 
the ownership of tbe cargo. On cross-examination he decliued to 
answer as to whether be was, in tbe years 1863 or 1863, engaged in block- 
ade-rnnuiug speculations, and whether he was, at the time of her cap- 
ture, the owner of the Gertrude or ber cargo, (this being the vessel 
referred to in the report of the case in the Supreme Court, and tbe 
proofs upon tbe condemnation of which were invoked in the case of 
tbe Springbok.) 

On the part of the United States evidence was given showing both tbe 
firm of S. Isaac Campbell & Co. and Begbie actively and largely engaged 
in blockade-running ventures, and in supplying by contract the confed- 
erate government with military supples. These proofs included original 
contracts and letters between the claimants S. Isaac Campbell & Co. 
and tbe confederate secretary of war, and other officials, sbowiiig con- 
triicts by that firm, running through the years 186ii and 1883, for cannon, 
I'ilies, swords, accoutrements, gunpowder, shells, clothing, &e., in 
large quantities, and delivery of tbe same to the confederate government 
under snch contracts to the amount of several hundred thousand pounds. 
Also evidence showing tbe claimant Begbie a contractor with the con- 
tederate governujent for tbe establishment of lines of fast steamers, to 
iiui in the service of that government between the blockaded ports of 
the Confederate States and ports in the West indies. 
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On tlie piirt of the cluimants it was contended that tlie proofs in tlie 
prize court failed to sustain the coiicluaions of the district court, tbnt 
the vessel " was knowingly laden iu whole or in part with articles con- 
traband of war, with intent to deliver snch articles to the aid and use of 
the enemy ;" that the true destination of the ship and cargo was not Nas- 
sau, a neutral port, and for trade and commerce, but some port lawfully 
blockaded by the forces of the United SBtatea, and with intent to violate 
such blockade ; and, further, that the papers of the vessel were simu- 
lated acd false. That they also failed to sustain tiie conclusions of the 
Supreme Court, " that the cargo was orlgiually shipped with an intent 
Co violate the blockade; that the owners of the cargo intended that it 
should be trans-shipped at Nassau into some vessel more likely to succeed 
in reaching safely a blockaded port thau the Springbok ; that the voy- 
age from London to thfi blockaded port was, as to cargo, both in law 
and in the intent of the parties, one voyage, and that the liability to con - 
demnation, if captured during any part of that voyage, attached to the 
cargo from the time of sailing." 

The counsel for theclaimants further contended that the proofs filed 
for the first time before this commission conclusively rebutted these 
conclusions of each of the prize courts, and estahlished the ultimate 
destination of both ship and cargo to be Nassau, the cargo to be there 
sold in open niarliet. 

The counsel called attention to an error in the opinion of the Supreme 
Court in stating sixteen dozen swords and ten dozen rifle- bayonets as 
forming part of the cargo of the Spriugbok, when in fact the proofs 
showed the vessel to have carried only one sample-case containing one 
dozen cavalry-swords and one dozen rifle- bayonets ; and to the fact 
that, on the sale of the cargo, the entire proceeds of tlie swords and 
bayonets, and of the army and navy buttons, were only $270 out of the 
gross proceeils of the entire cargo of nearly $250,000 ; and that, includ- 
ing the army blankets, saltpetre, and all that portion of the cargo which 
could be regarded for any purpose as quani contraband, the proceeds of 
such allegeil contraband goodn wore less than one per cent, of the pro- 
ceeds of the entire cargo. He urged that the judgment of the Supreme 
Court sustained " extreme pretensions of belligerent right to subjugate 
neutral commerce to its necessities," which ought not to be sustained by 
this international tribunal ; that, to eustaiu the doctrine of liability to 
capture on the theory of "continuous voyage," it mnst appear that the 
cargo was intended as a part of the original and planned adventure to 
be carried from the neutral port to the enemy's port ; that the extreme 
doctrine in this regard had be*n stated by tho Supreme Court in the 
case of the Bermuda, (3 Wallace, 515,) as follows: 

A vojage from a nenlral \.o a belligerent port is one ana Iho same voyiige, wlietlier 
tliB dustiiiatiou lie ultei'ior or dirucl;, anil wlietiieT nitli or without the liiberpositLua of 
one or more iutei'ii^ediate porta, and wliotlioi' to be purfurniuil by ono veOHel or aeveval 
euiplojed in tlie samo trausactiou aud iu tlie accomplislmitut of the Hame purpose. 
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Tliiit tlie measure of this Ooctriue, aa applied by the Supreino Court 
to the e«se of the Bermada, was as follows ; 

What has already beau atidaced of the evideiipe satisfies ns completely tliat tlie 
original destioation of tliu Bermuda waa to a blockaded port ; or, if othenviae, to an 
intermediate port, with intent toseDdforwardtbeoargoby traus-sbipment into a vessel 
provided for the completion of the voyage. 

That, with tlio doctiiiie of continuous voyage as tlius limited and 
defined, nothing in Ihe case of the Springbok involves any necessary 
controversy; but that this doctrine ought uot to be extended so as to 
iriiike guilty a trade between neutral ports to which the intercepted 
voyage was actually and really conlined, by surmise, conjecture, or moral 
evidence uot of a further carriage and further carrier, but oidy of a 
probability that such supplementary further carriage and some supple- 
mentary further carrier may or must have been included in the original 
scheme of the commercial adventure. Tiiiit such a fl[ction of continuous 
voyajte for the case of all trade between neutral ports, which hiis its 
stimulus from the state of war, made the belligerent prize court msister 
of neutral commerce, and in fact established a paper blocliade of the 
neutral ports in question, and left their commerce at the mercy of the 
belligerent. That the whole history of prize jnrisiliction on the doctrine 
of continuous voyage shows that the province of probable reasoning has 
beer confined to the question of intent, while the corpus delicti~t\iQ 
voyage to the enemy port — must be iiroved with the same definiteuess 
of vehicle, port, and process of execution as is confessedly essential 
when the voyage is direet and simple, 

That the original capture of the Springbok was wholly unjustifiable; 
that the visitation and search disclosed nothing which rendered her voy- 
age amenable to further molestation ; that there was nothing in the ves- 
sel, her cargo, or her papers, her position, or the circumstances of her 
capture, justifying the cruiser in sending the vessel into port for 
libel, on the specnJation that it might be that the cargo was to go for- 
ward, and, if so, that fact perhaps might be provable; that it was a 
marked case of speculative seizure and detention, uot upon indications 
which the visit and search at sea disclosed, but for the purpose of a 
visitation and search in the prize courts for independent, extraneous, 
and argumentative grotmds of susincion. 

That the trial in the prize court violated the essential principles of 
the priae jurisdiction as established between belligerents and neutrals, 
and in which the latter (iud the limits of their exposure and submission. 
That the rule of the prize courts that condemnation could only be justi- 
lied upon the proof furnished by the vessel itself, her papers, and cargo, 
and the depositions of those on board, is not a mere matter of practice 
or form, but is of the very essence of the admiuistratiou of prize law. 
That, accordingly, the invocation by the captors of the papers from the 
cases of theGertrude and Stephen Hart as part of the primasj' proofs en 
which to condemn the Springbok and her cargo, was unprecedented, ao- 
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knowlerlged by tbe Supreme Court to bo irregular aud not in accord- 
ance with ciic rules of proceeding iu prize, and was not a mere irregii- 
Jantyin form but was subversive of the principles of prize jurisdiction. 

That the passing of condemnatiou without giving the claimants an 
opportunity for further proof, was a manifest injustice; and that the 
absolute cx)ndemnation without such opportunity for farther proofs was 
contrary to the rightful system of prize jurisdiction. 

Tiiat the presence of the trivial amount of contraband (as held by the 
prize court) could not be regarded either as evidence of its own destina- 
tiou or of that of its accompanying hinoeeut cargo toau alterior market, 
nor aa ground for condemnation independent of the question of intended 
breach of blockade ; citing on this point Dr. Gessner's Droit des Ifewtres 
Hur Mer, p. 122, as follows : 

It is iTTong to seize contrahaDil gootia in a neutral vessel wlien tiiey are in aacli 
BiniiU qnantities that their inoffensive ohavacter is thereby establisbed. The bona jide^ 
is a questiou to lie ilotormiaed by all the oiroumstanoes o£ the ease, amoug TvUicb tbo 
qnantity is a very material Injvredieiit. 

In addition to the above, the counsel for the claimaut cited the tbllow- 
ing : 

The letter of Sir Wm. Scott and Sir John Sicholl to Mr. Jay, 3 
Pbilliiuore, 551 ; Story on Prize Courts, (by Pratt,) pp. 3 to 10, 17, 18, 24 
to 26; Wheaton'a Elements, part 4, c. 2, § 15; Trumbull's Eeminiscences 
of his own Times, 193 ; the decision of the Geneva Tribunal upon the 
case of the Florida, acquitted in the vice-admiralty court at Nassau on 
the charge of violation of the neutrality a(;t of Great Britain ; The Polly, 
21iob.,361; The Maria, 5 i(7., 635; The William, i<^.,385; TheThomyris, 
Kdwards's Reps., 17 ; 3 Phillimore, 358 ; 5 Eob., 334. 

Ou the part of the claimants of the vessel It was contended, iu addi- 
tion to the positions above stated, that it was found by the Supreme 
Court that her papers were regular and her voyage a bona fide one 
between Loudon and Nassau; that the papers were all genuine, and 
there was no concealment of any of them, and no spoliation ; that the 
owners were uentrals, appeared to have no interest in the cargo, and 
could have had no knowledge of its alleged unlawful destination ; that . 
these couclusious of the Supreme Court upon the evidence before it 
were strengthenetl and completely sustained by the additional testimony 
taken before the commission ; that the grounds on which the Supreme 
Court denied costs and damages to the claimants of the vessel, to witi 
misrepresentation by the master on his examination as to his, lack of 
knowledge of the groimds on which the capture was made, and the fact 
that he had signed bills of lading which did not state truly and fully 
the nature of the goods contained in the bales and cases mentioned iu 
them, were unsustained as matters of fact by the evidence, and, even 
if sastaiued, were in themselves not of the least significance, and did 
not and could not aft'ect the interests or issues involved in the capture j 
that, so far as the vessel and her owners were concerned, her voyage was 
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liouest, her papers fair, and the good faitli of the charter-party absolute 
and uuimpeacbable, aiid tbe declarations and conduct of her captain 
not ao obnoxious to juat criticisiii as to justify tbe iuflictiou of laiuisli- 
ment upon the innocent owners. 

On tbe part of the United States it was maintained that the conclu- 
sions arrived at by the Supreme Court as above stated, and upon whicii 
the decree of that court condemning the cargo was based, were fally sus- 
tained by the evidence before the prize court. That the claimants of 
tbe cargo bad, by tbe judgment of the Supreme Cotirt, fall notice of tbe 
grounds on which the cargo was condemned, those grounds relating 
I)riucipatly to their own previous conduct in furnishing military sup- 
plies to the confederate government and in running the blockade, and 
to the presumption raised by tbe circumstances of the case as to their 
own design and intention in regard to the destination of the cargo. 
That, notwithstanding this notice, they had failed to avail themselves of 
the opportunity afforded them betbre tlie commission to testify as to the 
facts and conclusions thus found by the Supreme Court; and that in 
the case of Mr. Begbie, when placed upon the stand involuntarily, he 
bad refused to answer concerning these very matters. That this failure 
and refusal to testify on the part of the claimants was to be taken as in 
effect an admission of the correctness of the conclusions of the court. 

That by the evidence adduced before tbe commission the fact was fully 
established that all these claimants of the caie;o were extensively engaged 
in running tbe blockade, and also in furnishing military supplies to the 
enemy. That the facts thas proved went strongly to coijfirm the con- 
clusions of the court that the cargo was destined and intended for 
trans-shipment to and delivery in the Confederate States, and not for a 
market at Sassau. That they also established that these claimants legally 
and morally were not neutrals, but enemies of the United States actually 
engaged in the prosecution of the war against those States ; and that, as 
such, tlieir property on the high seas was liable to capture without 
regard to the question of blockade. That tbe question of national 
character iu such case was always a question of the individual national 
character of the owner, and not of his national character as ostablisheil 
by paramount allegiance, citing the Auua Gatherina, 4 Rob., 110 ; tlie 
Vigilantia, 1 id., 1 ; the Vriendschap, 4 id., 160, and the authorities cited in 
3 Phillimore, 605, 608. That these proofs also precluded the claimants 
from a standing before this coinmissioa as neutral British subjects. 
That as to tbe vessel, the capture and condemnation of the cargo being 
lawful, the seizure of the vessel and taking her into port was also law- 
ful as the sole means of reaching tbe cargo which was lawful prize, and 
that in such case the vessel was not entitled to costs or damages. 

The commission unanimously disallowed the claim for the cargo in 
No. 310, In the claim for tbe vessel,No. 442, they unanimously awarded 
to the claimant the sum of $5,005. I am advised that this award was 
made in respect of tbe detention of the vessel from the date of the 
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iiccvse of the district court to the date of her discharge under the decree 
of the Supreme Court, the latter decree having established that tlie 
vessel should have been discharged by the deereo of the district court. 

The steamsliip M. S, Perry, alias Salvor; Johu McLennan, claimant, 
ISO. 370. 

Xiiis vessel, then known as the Salvor, was owued at the breaking out 
of the rebeilioa by James MuEay, li eitizeu of Florida. In September, 
18GI, McKay took her to Havana, and there went through the t'orm of 
a sale of the vessel to McLeuuan, the present claimaut, who caused her 
to be registered in hia name at the British consulate at Havana, and 
re-christened her the M. S. Perry. A bill of sale was given by McKay 
to MiiLennan, specifying the nominal consideratiou of $32,000. On the 
13th October, 1S61, she sailed from Havana with the ostensible destina- 
tion of Hassan, but with written instructions to go to the main-land of 
Florida and there land Donald McKay, a son of the former owner, who 
went as a passenger, together with several negro slaves of the former 
owner, McKay. McKay, senior, himself sailed witli her for Xassam 
holding a power of attorney fiom McLennan, authorizing him to collect 
the freight at Ifassau. 

She was captured on the night of the 13th October, at a point between 
the Dry Tortugas and the coast of Florida, being headed for the western 
coast of the peninsula of Florida, and in a position quite wide of the 
proper course to Nassau, and separated from that port by the whole 
width of the peninsula of Florida and the watei-s intervening between 
that peninsula aud the Bahamas. She was taken into the port of Phila- 
delphia, there libelled in the district court, condemned, and sold. No 
appeal was taken from the judgment of the prize court; but the com- 
mission held, as has be«n already stated, the reasons assigned for the 
failure to appeal sufBcient. The proofs taken before the prize court 
were not put in evidence before the commission. 

From the testimony taken before the commission, it appeared that 
McLennan was a merchant's clerk in Havana, not engaged in shipping, 
and owning no interest in any other vessel than the M. S. Perry. When 
examined himself as a witness, McLennan refused to say whether he 
possessed any property or money to enable him to make such a purchase; 
but it appeared that he gave McKay his promissory notes for the amount 
of the pnrehase-money at six, twelve, and eighteen months, without any 
security for their payment by mortgage on the vessel or otherwise. It 
did not appear that anything had ever been paid on the notes ; aud the 
claimant, when asked on cross-examination whether they had ever been 
paid, declined to answer. McKay remained in the sole actual manage- 
ment of the vessel after the sale, aud employed the captain, the chief 
engineer, aud the ship broker who obtained her freight. McKay also 
held a power of attorney from IfcLennan'to recover aii<l receive whut- 
j'ver indemnity or compensation should be awarded by the commission 
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ill the premises; he verified the memorial flled by the claimant; and he 
alone appeared to have procured the attendance of witnesses, and to 
liave pro8ecut-e<.l the ease before the commission. 

A considerable portion of the cargo of the M. S. Perry, upon her 
capture, consisted of arms and ammunition, of the ownership of which 
no proof was made, and for which no claim was prosecuted before the 
commission. 

On the part of the United States it was maintained that these facts 
clearly indicated the pretended sale by McKay to McLennan to be color- 
able merely, and that upon them the claimant had shown no title to 
recover ; that the direction to the vessel to land young McKay and the 
negro slaves on the coast of JPIorida was an attempt to violate the 
blockade, and justified the capture; that the omission of the claimant 
to produce the testimony before the prize court left the judgment of 
that court to be presumed fully sustained by the evidence, and that in 
the absence of that evidence the commission could not declare the judg- 
ment erroneous. 

The commission unanimously disallowed the claim. 

The steamship Granite City ; Edward Pembroke, claimant, No. 377. 

This vessel was captured on the 22d March, 1SG3, on a voyage from 
Fasaau, at which port she bad cleared nominally for Saint John's, S"ew 
Brunswick. She had shortly before taken a cargo of merchandise from 
Nassau, through the blockade, to Wilmington, N. 0., and succeeded in 
getting through safely, though fired at by the blockaders, and had also 
succeeded in running ont a cargo of cotton through the blockade. In 
bis deposition in preparatorio, her master, after repeated refusals to state 
to what port the vessel was actually bound at the time of her capture, 
finally voluntarily stated, at the end of his deijosition, "that he was 
bound to ruu the blockade into some confederate port wherever he couhi 
get in ; and if he could not get in, to go elsewhere." The proof was un- 
questioned that she was captured in the prosecution of a voyage de- 
signed to violate the blockade. During the pursuit by the captors, and 
immediately before the capture, a package of papers, of whose contents 
the captain professed himself ignorant, was burned by his orders. 

She was libelled in the [Jnited States district conrt for the southern 
district of New York, and a decree of condemnation was rendered by that 
court. (See report of the case, Blatchford's Prize Gases, 355-357.) Pend- 
ing the proceedings in the district court, and before the decree of con- 
demnation, the vessel was taken for the use of the United States at an 
appraised value, under the United States statute of March 3, 1863. (13 
Stat, at li., 759.) The cargo was sold under the decree. The claimant 
alleged himself the owner of the vessel and cargo, and claimed damages, 
$4(i2,000, besides interest. No appeal was taken from the decree of the 
district court. The claimant filed, under the order of the commission, 
a statement of the reasons tor his failure to appeal, alleging in eftecfc 
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tliat the rlocree of condetuiiation was by default, the clalraaut not having 
ji ]>I)eii.re(.l Id theprizecourt, and that, the vessel haviug been taken by the 
United States, lie had no funds, or means of securing funds, where- 
with to appeal. 

The case was decided without a specific decision upon the sufficiency 
of these reasons. 

On the part of the claimant it was contended that the capture was 
illegal, in that the vessel had received no warning, and that she was 
captured 011 the high seas, and not in the act of vioUiting tlie blockade 
by crossing that part of the sea which had been conquered by the bloelt- 
iiding power. That thedeclaratioiis of the master, as to the object and 
intent of the voyage, did not constitute the ottence of violating the 
blockade, nor authorize tlie capture. That the fact of the former run- 
jiing of the blockade was not to be taken as proof of the illicit charac- 
ter of the voyage in the course of which she was captured. Tiiat the 
spoliation of papers shown did not constitute sufficient ground of con- 
demnation, and generally that the grounds of condemnation assigned 
by the court were insufficient nnder well-settled principles of interna- 
tional law, and without precedent in maritime jurisprudence. That the 
in'osecotion of an appeal from the decision of the prize court was not 
necessary to lay the foundation for reclamation before the commission. 
That the appropriation of the vessel to the use of the United States 
before condemnation was an unlawful act, and of itself gave sufficient 
ground for reclamation. That that act deprived the prize court of 
j iirisdiction, the proceeding being in rent, and the subject of the litigation, 
therefore, must iieeessacily be before the court, in order to sustain their 
jurisdiction. 

The counsel for the claimants cited the case of the bark Jones, before 
the commission under the convention of 1853, between the United 
States and Great Britain ; also Kane's notes of decisions by the board 
of commissioners under the convention with France, of July 4, 1831 ; 
Tlie Euphrates, 1 Gall., 451 ; The Diana, 2 id., 93 ; Smart vs. Wolfe, 3 
T. R., 329 ; The Eole, 6 Rob., 223 ; Jennings vs. Carsou, 4 Crauch, 23 ; 
Ilalleck'a Int. Law, pp. 763, 7G4, §§ 16, 17 ; The Pizarro, 2 Wheat., 227 ; 
Eernardi vs. Motteaux, Doag., 581; The Wren, 6 Wall; Fitzsimmons 
vs. The Newport Ins. Co., 4 Cranch, 185 ; Calhoun vs. The Ins. Co. of 
Pa., 1 Binney, 293; The Betsey, 1 Rob., 280; The Vrow Judith, M., 
128 ; The Columbia, id., 130 ; Tbe Yrow Joanna, 2 id., 91 ; The Neptunus, 
id, 92 ; The Spiece and Irene, 5 id., 76 ; The Shepherdess, id., 235 ; The 
Apollo, id., 256 ; Vattel, book 3, § 117. 

The commission unanimously, and without hearing any argument for 
the United States, disallowed the claim. 

The bark Empress ; John Lofl, mortgagee, claimant, No. 3S7. 
This vessel was captured oif the mouth of the Mississippi River, in 
November, 1861, sent into the port of New York, and there libelled for 
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atljodicatioR as prize in tlie district conrt. The district court adjudged 
condemnation of vessel and cargo, (Blittchford's Prize Cases, 175.) An 
appeal was taken to the circuit court of tlie United States for tlie 
same district, under the practice then existing, which court reversed the 
judgment of the distriot court and awarded restitution, {id., 659,) but 
without costs or damages to the chiimants. Pending the proceedings 
in the prize court the vessel was sohl and tlie proceeds, less the costs 
taxed agiiinst the same, were paid into the hunds of tlie proctors of the 
claimants in the prize court', Pearson and others, the owners of the ves- 
sel. 

The memorial alleged that this money was attached in the hands of 
the proctors by creditors of Pearson, and tliat Pearson's interest in the 
same was appropriated to the payment of the debts due from him to the 
attaching creditors. The ohiimant, Loft, alleged himself the holder of 
a mortgage given by the owner, Pearson, to him to secure the sum of 
£1,000 and interest, which mortgage was wholly due and unpaid. It nl- 
leged that the claimant bad never received any notice of the capture of 
the bark, except as he learned the fact from the owners some time after 
the cai)tnre, and that he was then informed by the owners that they 
were taking the necessary and proper steps in the law courts for the 
purpose of protectiog their interests- 

The memorial also alleged that the bark, at the time of her capture, 
was worth the sum of £4,000, and that it became largely depreciated in 
value by being suffered to remain without repairs, and without proper 
care being taken of it during the time it was detained prior to the sale. 
The claimant claimed the amount of his mortgage, £1,000 and interest. 

His counsel contended that tbe decree of the circuit court having or- 
dered the restitution of the vessel to the claimants free of all costs an d 
charges, it was plain that that decree had not been executed, over 
'$2,000 having been retained from the proceeds as costs and charges, and 
the proofs failing to show that the remainder of the proceeds even were 
ever paid over in any manner under the decree of the court. 

On the part of the United States, it was contended that from tbe me- 
morial itaelf it appeared that the proceeds of the vessel were regularly 
paid over to the proctors of the owners, the only claimants appearing 
in the prize court, excepting only costs allowed by the court as claim- 
ants' costs out of the fund. That it farther appeared from the memo- 
rial that these funds thus paid over to theproctorswere appropriated by 
regular judicial process to the payment of claims of attaching creditors 
of the owners. That, if the claimant, Loft, as mortgagee, had a valid 
Men upon the vessel, that lien could have been followed against the pro- 
ceeds due, had he seen fit to take the necessary steps for that purpose ; 
and that behaving failed to do so, his lieu had been lost by his own neg- 
ligence. That, as tb the sum withheld for cost-s, nothing appeared to 
show that that sum was excessive iu amount, or was improperly with, 
held; and that if soch had been the case, the remedy of the claimant 
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or of Ilia mortgagor, who represented his interests before the prize court, 
w;ia ample before the courts themselves. That the whole case showed 
uo ground of international reolamation on behalf of this claimant. 
Tbe commission unanimonsly disallowed the claim. 

The steamships Sanbeam, Eagle, Greyhound, Lilian, Lucy, Emma 
Henry; also, the steamers Banshee, Tristram Shaudy: Henry Lafone 
aiidJohu T. Lawrence, No. 389, claimants for the six first named, and 
John T. Lawrence, "So. 431, claimant for the two latter. 

These vessels were captured at different times in 1882, 1863, and 18fM, 
by war vessels of the United States, and duly condemned.iu the prize 
courtsof original jurisdiction. Ho question was made bnt that they 
were all at tbe time of capture engaged in voyages intended for viola- 
tion of the blockade. No appeals were taken from the prize courts of 
original jurisdiction before which they were respectively condemned. 
Ttie claimants filed their reasons for failure to appeal, in which they al- 
leged poverty and destitntion of means to defray the expeuse of appeal, 
ignorance of tbe circumstances of the capture, imprisonment of the mas- 
ters and crews, and previous adverse decisions by the Supreme Oonrt in 
like cases, as the excuses for nou -appeal. 

¥o specific ruling was made by the commission on the sufRciency 
of these reasons, but the eases were submitted on their merits, the only 
claim on the part of the claimants being that they were respectively 
entitled to formal notice and warning by a blockading vessel before they 
could be subjected to capture. This question was not argued, and the 
commission unanimously disallowed the claims. 

Tbe brig Geziena Heligoada; Walter Easton, trustee, claimant, S"o. 
390. 

This was a Dutch vessel, sailing under charter-party to the firm of 
Galbraith, Eedgate & Co., of Glasgow and Matamoras, for a voyage 
from Liverpool to Matamoras and back. She was captured on the 4th 
December, 1864, on the outward voyage, within the blockaded waters of 
the coast of Texas, and off the port of Brazos Santiago, situated sou)e 
ten to fifteen miles north of tbe month of the Rio Grande ; was taken 
into the port of New Orleans and there libelled, and iu that court a 
decree of condfemnation was rendered on the 2d February, 186.5. Tbe 
claimant applied for a rehearing in the district court, which was granted, 
and further proof allowed. Jansen, the Dutch master of the brig, was 
then re-examined in his own language, with the aid of an interpreter ; 
and on the 25th March, 1865, the judgment of condemnation before 
rendered was annulled, and judgment of restitution awarded, certifying 
reasonable canse of seizure, and refusing costs and damages to claimant. 
From this decree both parties appealed, Captain Jansen representing 
the owners of both vessel and cargo. The Supreme Court, on the hearing, 
and without any written opinion, unanimously affirmed the decree in all 
respects. 
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Tlic-i eilisim here was brought b.y Eaaton as trustee nnder a trust <l('ed 
for the beueflt of creditors execnted by the firm of Galbraitb, lieiisiitte 
& Oo., tlie alleged owuera of the cargo. Samuel J. Eedgate, oue of the 
members of this firm, and who was also the claimant in case No. 420, 
hereinbefore reported, and one of the beneficiaries iti No. 439, hereafter 
reported under the head of the Peterhoff, appeared to be a citizen of the 
TJnited States. The vessel, when first seen, was not only within the 
blockaded waters of Texas, bat was apparently seeking to efi'ect au en- 
trance into the inlet of Brazos Santiago. From the proofs taken in tlie 
lirize court, howevefjit was evident that there was no intention to vio- 
late the blockade, and that Captain Jansoii was seeking to effect this 
entrance under tlie mistaken iiuprossiou that it was the moutii of the 
Kio Grande. The cargo of the vessel, thongh containing nothing strictly 
contraband of war, was in large part fitted and apparently designed 
for the confederate markets. 

On the part of the United States it was contended that the circum- 
stances under which the vessel was captured sufiioiently justified the 
captnre as one of " probable cause," and tliat no groand existed for over- 
ruling or questioning the judgment of the United States courts upon 
the case. 

On the part of the claimant it was insisted that a proper and reason- 
able examiiiiition of the books and papers of the vessel, together with 
the explanation of her position given by her officers, ought to have 
fully satisfied the captors of her innocent intent, and to have prevented 
her detention and taking into port for libel. 

The commission unanimously disallowed the claim. 

The steamship Adela ; Arthur Bower Forwood and James Dorrington, 
No. 3D3, claimants for the vessel; Arthur Bower Forwood and Will- 
iam Bower Forwood, No. 393, claimants for cargo. 

This vessel was captured on the 7th July, 1803, near the island of 
Abaco, one of the Bahama Islands, and a possession of Her Britannic 
Majesty, in a voyage from Liverpool ostensibly to Nassau. She was 
taken into the port of Key West, and there libelled in the district court, 
and a decree of condemnation of both vessel and cargo was there ren. 
(lered. The claimants appealed to the Supreme Ooiirt. of the United 
States, where the judgment of the district court was afiSrmed. (See 
report of the case, 6 Wall., 260.) 

The Adela was a small side-wheel steamer of light draught, iieet, 
well adapted for service as a blockade-runner and for short trips like 
those between Nassau and Charleston or Savannah, but unfit for 
carrying on trade in voyages of the length of that from Liverpool to 
Nassau, Her cargo on the outward voyage was light, consisting only 
of twenty cases of Enfield rities and twenty-five boxes of cartridges, 
. which had been discharged afc Bermuda before her capture, and of some 
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Sfty packages of boots and shoes, which were captured n,u J condemned, 
and whicli were the subject of the claim in No. 393. 

This claim foe the cargo, in N'o. 393, was withdrawn by tlie claimants 
by leave of the commission after the completion of the claimants' proofs. 
In So. 392 proofs were taken before the coiumissioa in addition to 
those taken iu the prize court, which were also put before the commis- 
sion. 

The position of the Adala, when first summoned by the capturing 
vessel, as well as when actually captured, was a matter of dispute upon 
the facts of the case, the witnesses on the part of the claimant giving 
evidence tending to show that when first summoned, as well as when 
actually captured, she was within a marine league of the shores of the 
ialaud of Abaeo, while the evidence on the part of the defence tended 
to show that at both times she was more than that distance from the 
shore and upon the high seas. 

On the part of the claimant it was contended that there was no sufB- 
cient proof of the Adela being engaged in an unlawful voyage; and 
also that the capture, being made within British and neutral waters, was 
unlawful and void, and the owners entitled to maiie reclamation. 

On the part of the United States it was maintained that the pre- 
ponderance of the evidence was in favor of the lawfnlness of the cap- 
ture as made upon the high seas, and not in the neutral waters of Great 
Britain. 

The counsel for the United States urged that the doctrine of the' 
sovereignty of the proprietary nation over the sea for a marine league- 
from the shore is founded in the idea of a proper and necessary pro- 
tection to the adjacent coasts, and to the vessels resorting to them for 
legitimate trade. That in its oiiginal inception this doctrine never 
included the idea that a vessel engaged m an unlawful voyage might 
protect herself from capture, to which she would he subject on the highi 
seas, by merely skirting the coast of a harborless and substantially 
uninhabited island, such as the island of Abaco. That although strictly 
and technically the coast of such an island might be within the pro- 
tection of the rule, it was only technically so ; and that wliere a claim. 
is set up for the protection of a vessel actually engaged in an nnlawfut 
voyage, and claiming a capture otherwise lawful to be made unlawful. 
by reason of being within a marine leagne of the shore of such au 
island, a judicial tribunal should require strict and conclusive proof tO' 
bring the vessel within the technical rule, and to satisfy them that the- 
neutrality of the proprietary nation had been in fact violated. That 
the burden of proof, therefore, devolved strictly and onerously upon the- 
claimants; and that on the evidence appearing in this case it would he- 
unjust to resolve any doubts which the commission might have in this, 
regard iu favor of the claimants. 

The claim was unanimously disallowed. 
9 H 
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Tbe bark Hmwatlia ; Miller & Mosmau, No. 398, and Ezekiel McLeot), 
assignee, No. 399, cliiimants tor tlie vessel ; Watkins & Leigh, No. 
400 ; Diilgetty, DtiCroz & Go., No. 401 ; William T. Marshall, No. 402, 
anil the executors of Charles McEwen, No. 452, claimants for cargo. 

The Hiawafclia was captured by the United Statea bloekadiiig fleet, in 
Hampton Eoads, at the mouth of the James Eiver, on the 20tli May, 
1861, in attempting to pass tbroagh the blockading Seet on an outward 
voyage from Eichmond, Va., for Liverpool. She was taken into the 
port of New York, and vessel and cargo there libelled in the United 
Statea district court, and condemned. (See report of the case in that 
court, Blatch ford's PriKC Cases, p. 1.) Qn appeal, first to the circuit 
.court and thence to the Supreme Court, the decree of the distiiut court 
iwas affirmed, tbe opinion of the Supreme Court being delivered by Mr. 
."ffnstice Grier, and a disseiUing opinion being read by Mr. Justice 
Nelson, in which Chief Justice Taney and Justices Catron and Clifford 
.concurred. {See report in tbe Supreme Court under title of " The Prize 
-Cases;" 2 Black, 635 to 099.) 

ffhis was one of the first vessels captured during the war, and one of 
'.the first upon the validity of whose capture adjudications were had in 
the ,prize courts of both original and appellate jurisdiction. In the 
Supreme Court, where the case was argued in connection with those of 
.several other vessels captured about the same time, and involving to 
.some extent the same general principles, the question of the validity 
.of the blockade established under the President's proclamations of 19th 
.and 27th .Aprd, 1S81, (12 Stat, at L., 123S, 1259,) and that of the lia- 
•bility of -the property of persons domiciled within the inourrectionary 
.States to capture on the high seas as enemy's property, were elaborately 
argued. The majority of the court sustained the validity of the block- 
ade and the Tight of capture of property of citizens of the insurrec- 
itionary States upon the high seas as enemy's property. The minority 
>of the court held " that no civil war existed between the Uiiited States 
.-and the States in insurrection till recognized by the act of Congress of 
iI3th July, IS61,;{12 Stat, at L., 255 ;) that the President of the United 
iStates does 'Hot possess tbe power under the Ooustitntiou to declare 
war or .reeogniKeks existence within the meaning of the law of nations, 
■which carries with, it belligerent rights, and thus change the country 
and all its citizens from a state of peace to a state of war; that this 
power belongs exclusively to the Congress of the United States, and, 
consequently, that tfee President had no power to set on foot a block- 
ade under the law of nations ; and that the capture of the vessel and 
cargo in this case and in all cases before ns in which the cai>ture occurred 
•before the 13th July, 1861, for breach of blockade or as enemy's prop- 
erty, are illegal and void, and that the decrees of condemnation should 
he reversed, and the vessel and cargo restored." (2 Black, 098, 699.) 

The case of the Hiawatha was this: She sailed from Liverpool on 
the 11th February, ISdl, with a cargo of salt for llichmond, Va., thence 
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to take cargo back to Liverpool. She passed Hatnpton Roads, at the 
mouth of the Jamea Kiver, ou the 23d April, and arrived at City Poiut, 
the port of Eichiuond, a few miles below that city on the James Eiver, 
on the 29th April. She completed the discharge of her outward cargo 
on the 10th May ; immediately commenced lEuling with her return 
cargo, (coiiai«ting prineipaliy of t-obaceo,) and completed this lading on 
the 14th or 15th May. On the 16th she weighed anchor and attempted 
to go to sea without pilot or steam-tug, but was prevented by Lead- 
winds. On the 17t!i a tug attempted to take her out of harbor, but 
was prevented by the breakiug of the tow-line. On the 18th she was 
titken in tow by another steamer and towed down the river to within 
about twenty miles of Hampton Boads. From this point she floated 
down with the tide toward the Eoads, and on the 20th was boarded 
by an officer from a United States blockading vessel, who endorsed 
upon her register this notice : 

This vessel (the Hiawatilia) haa lieen boarilod by the Uiiitetl Statoa liluctadiug 
sinadron, and warued not to entor any port in Virgiuia or south of it. 

S. H. BROWN, 
Blockadinii Officer, United States Steamer Star. 

M.\Y 20, 1861. 

On the same day, and while still iloating with the tide in Hampton 
Eoads, she was seized by the United States war-steamer Minnesota, and 
thereafter taken into port and libelled, as above recited. 

President Lincoln's proclamation establishing blockade of the ports 
of Virginia was issued 27th April, 1861, (12 Stat, at L., 1259.) Under 
that proclamation the blockade of the porta of Virginia upon the Chesa- 
peake Bay and the James Eiver wag actually established by Commo- 
dore Pendergrast, and a proclamation made of same on the 30th April, 
On the 8th Maj', Lord Lyons commnni<;ated to Mr. Seward a letter from 
the British consul at Eichmond, dated 5th May, in which the consul 
had said to Lord Lyons : 

There are parties liere about to load the Britisli ship Hiawathiv at City Point for 
Liverpool, under tlie impresaioa that she will be allowed free egress by the blockading 
siuadron. I have told persons who are here representiug the owners of the ship that 
I seenodifScnlty to the ship leaving in ballast ; but to this they will not consent, as 
the ship Dame here expressly from Liverpool at a Domlnaifieighttoloaditreuianerative 
cargo back. 

Lord Lyons stated to Mr. Seward the hardship of the case of the Hia- 
watha, in case she should be compelled to return home in ballast in con- 
sequence of the blockade, of which, of course, her owners could have 
bad no knowledge when they sent her out, and submitted the ease for 
the consideration of the Government of the United States, requesting an 
early answer. 

Mr. Seward answered on the 9th May, enclosing a letter from the Sec. 
retary of the Navy, in which he said : 

Fifteen days have been specifted as a limit for neutrals to leave tlie ports, after ac- 
tual blocliade has oomraonced, with or without cargo, and there are yet ceraainiog five 
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or aiK Hays for nenfrals to leave. With proper diligeuce ou the part of persons inter- 
ested, I Bee no reason for esemption to auj. 

Lord Lyons again wrote Mr. Seward on the 9tb May, acknowledging 
the receipt of Mr. Seward's letter, and saying : 

In ar&vr to avoid all possible mistalie with regard to the Hiawatha, as well as to 
future cases of the same kind, I venture to request you to inform me fvhether I am 
light in coacludicg, from the statement just quoted, that the date of the shipuieut of 
the cargo is iramaterial, and that vessels leaving the porta before the espiratiou of the 
fifteen days will he allowed to proceed with their cargoes, whether such cargoes 
wereahipped before or after the actual beginning of the efiective blockade. 

This letter was answered by Mr. Seward on May 11, euclosiug anotber 
letter from the Secretary of the H"avy, aa follows: 

In answer to Lord Lyous's letter of the 9th instant, I have the honor to inform you 
that neutral vessels will be allowed fifteen days to leave port after the actual estab- 
lishment of the blockade, whether snch vessels are with or without cnrftoes. 

Lord Lyons responded to Mr. Seward on May 11, thanking him for his 
prompt iuformation, reciting the correspondence, and saying: 

I have, consequently, instructed Her Majesty's consuls (o advise masters of British 
vessels that they are at liberty to take cargo on board as well after as before the com- 
mencement of the blockade, and that they will he allowed fifteen dajs to go to sea, 
■whether \rith or without cargoes, and whether their cargoes he shipped hefow or after 
the actual commencement of the effective blockade. 

On the same day Lord Lyons sent to the British consuls at Eich- 
mond and other ports a circnlar, as follows : 

Neutral vessels will he allowed fifteen days to leave port after the actual eoiamonce- 
uient of the blockade, whether sucli vessels are with or without cargoes, and whether 
the cargoes were shipped before or after the commencement of the blockade- 
He also sent, ou the same day, a dispatch to Bear- Admiral Sir A. 
Milne, of Her Majesty's navy, enclosing, with other documents, copies 
of tlie proclamation of the President of April 27, of the notice of 
blockade by Commodore Pendergrast of April 30, and saying : 

The general result of inquiries made by me or other foreign ministers here, as to the 
manner in which the blockade will be conducted, appears to bo — 

1. That the date of the commencement of the blockade in each locality will be fixed 
by the issue of a notice by the eominanding officer of the squadron appointed to 
blockade it. It does not, however, appear to be intended that snch notice shall be 
officially communicated to the governments of neutral nations, or to their representa- 
tives in this country. 

3. That fifteen days from the beginning of the effective blockade will be allowed, in 
every case, for neutral vessels already iu port to put to sea. 

3. That, until the fifteen days have expired, neutral vessels will be allowed to come 
out with or witbont cargoes, and whether their cargoes were shipped before or after the 
actual commencement of the blockade. 

4. That, except in the last- mentioned particular, the ordinary mles of blockade will 
be strictly enforced. 

5. The armed vessels of the neutral states will have the right to enter and depart 
from the blockaded ports. 

I continue to be of opinion that, provided the blockade he effective and be carried on 
in conformity with the law of nations, we have no other coarse, iu the absence of posi- 
is from Her M^esty's government, than to recognize it. 
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In the decision of tlie cause in the district court, Judge Eetts ex- 
pressed the opiniou that the correspondence between Mr. Seward and 
Lord Lyons did not constitute any relaxation of the general rule limiting 
the right of deitartiire of neutral vessels from a blockaded port to snch 
cargo as had been laden before receiving notice of the blockade; so 
that, if the Hiawatha had departed wichin the fifteen days allowed fo"" 
departure after the establishment of the blockade, she would not have 
been entitled to take out the cargo laden after knowledge of the block- 
ade, (Blatchford's Prize Oases, p. 20.) The Supreme Court, however, 
distinctly overruled Judge Betts upon this point, saying: 

After a careful examiDatiou of the correspon douce of the State ami Navy Depart- 
meots, foniid in the record, we are not tiatislied that the Bi'itish minister erred io the 
conetractiou M put upon it. which was that a, license waa giveB to utl veasela iu the 
blockatled ports to depart with their cargoes withia fifteen days after the blookaae waa 
established, whether the cargoes were taken on board before or after the notice of the 
blockade. All reasonalile dotibte ehonld he resolved in favor of the claimauta. Any other 
coarse wonld be inconsistent with tlie right administration of the Inw and the charac- 
ter of a j nst govern me at. 

The British consul at Eichmond gave to the master of the Hiawatha, 
on the 15th May, a certificate stating that, according to the best infor- 
mation attainable by him, the effective blockade at the mouth of the 
James Kiver began on the 2d May. After the capture of the vessel, cor- 
respondence ensued between Lord Lyons and Mr. Seward, in which 
Lord Lyons earnestly recommended the case of the Hiawatha to the 
favorable consideration of the United States Government, saying that 
it appeared " that the master of this vessel was innocent of any inten- 
tion to break the blockade, and that his not having passed the blockad- 
ing squadron earlier was due to erroneous iuformation or unavoidable 
detentions." He also called attention to the cases of the Haxall and 
the Octavia, and espressetl the hope that the Government of the United 
States would be disposed to extend to the Hiawatha the same favor 
which had been shown to those vessels. 
Ill another letter to Mr. Seward, Lord Lyons said : 

I ilo not, of course, consider myself competent to raake any comnieuts upon the 
decision of Judge Betts on qnestions of law ; nor do I gconud my present application 
upon legal coDsideratioDs at all. My desire is, iu conformity with the learued jadge'a 
own snggestioD, to obtain relief for the owners of the Hiawatha by an appeal to the 
equity and indalgeaoo of the Government of the Uuited States. 
And again : 

That, by giving relief to the memorialists, the Uuited States Government would 
evince a spirit- of comity and generosity which would be highly appreciated by the 
{government of Her Majesty. 

In the cases of the Tropic Wind, the Hasali and the Octavia, those 
were vessels captured about the same time with the Hiawatha, and 
nnder similar circumst-ances had been released by order of the Govern- 
ment, on the application of parties interested or their respective govern- 
ments, the Tropic Winii after judgment of condemnation, and the 
Haxall and Octavia before judgment. 
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In cases No. .400 and 401, the memorials failed to sbow tlie respective 
claimants the owners of the portions of the cargo claimed by them, but 
showed those portions respectively to be the property of one David 
Dunlop, a resident of Petersburgh, Va., who was shipping them to the 
claimants in performance of executory contracts between him and the 
respective claimants for that purpose. 

In the case of Wm. T. Marshall, No. 402, the memorial showed that 
the claimant was, at the time of the capture, domiciled in Eichmond, Va. 

Demurrers M'ere interposed in those cases, specifying these respective 
gronnds. 

In the case of McB^reo's executors, No. 452, the proofs showed the 
testator domiciled at Hichmond down to about the time of the capture ; 
but about that time, the proofs failing to show whether shortly before 
or shortly after, he returned to the domicile of his nativity in Great 
Britain, where he ever after remained until his death. 

Oa the part of the claimants it was contended that, irrespective of the 
strict rule of prize law applicable to the case of the Hiawatha, the case 
was one where in "justice and equity "the claimautiS were entitled to 
indemnity, being without intentional fault, and morally, at least, inno- 
cent of any intention to violate the blockade, or do any illegal or pro- 
hibited act ; that the master of the vessel had used the utmost diligeuce 
in lading his vessel within the time which he was informed he was en- 
titled to consume in lading it, and had been prevented from reaching 
Hampton Roads within the time limited, by causes beyond his control ; 
that he ought not to be made to suffer for the accidents that had de- 
X>rived him of the services of a pilot and the aid of steam, nor for the 
winds that retarded the progress of his ship to sea, nor by reason of the 
master's failure, in the emergency of an unexpected war, to understand 
the exact legal significance of proclamations of the President, and the 
legal consequences of blockade ; that at the time of the capture no war 
existed between the United States and the Confederate States, by virtue 
of which the blockade of the confederate ports could be lawfully estab- 
lished ; that no such war couid be taken as existing until recognized by 
the act of Congress of 13th July, 1861 ; that consequently the President 
had no power to set on foot a blockade of the ports in question under 
the law of nations prior to the 13th July, ISGl ; that the capture of 
the Hiawatha and her cargo, whether for breach of blockade or as en- 
emy's property, was illegal and void ; and that by the terms of the Presi- 
dent's prociamatiou the vessel was entitled to a warning indorsed on her 
papers by an officer of the blockading force, and was not liable to cap- 
ture, except for an attempt to leave port after such warning. 

As part of his argument, the counsel for the claimant cited and 
adopted the dissenting opinion of Mr. Justice Nelson iu " The prize cases," 
(2 Black, 682.) He cited also the case of the Neptunus, {3 Hob., 110, 
173; and Medeiros vs. Hill, 8 Eing., 231.) 
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Oa the part of tbe United States it was eoiitendefl that, as a matter of 
fjict, war actually existed between the United States and the Confede- 
rate States at and from the dates of the i-espective proclamations of 
blockade by the President on the 19tli and 27tli April, 1861, Virginia 
having seceded by ordinance of her convention on the 20tU April, and 
having actnally and formally joined the Confederate States on the 27th 
April. That, war thns existing, the establishment of a blockade was 
within the constitutional powers of the President as the chief executive 
officer of the United States and commander-in-chief of the Army and 
Navy. Tbat certainly as to foreign uations his acts were to be regarded 
fully and completely as the acts of the United States, and the establish- 
ment of a blockade by him was its establishment by the nation. Tbat 
the validity of the blockade so established by him was unquestioned 
by the Congress which met after the issuing of the proclamation, 
and while it was in the course of enforcement; and that it was expressly 
legalized by the statute of Gth August, 1S61, which legalized and made 
valid the President's acts, proclamations, and orders, after the 4th 
March, 1801, "respecting the Army and iTavy of the Unitfid States * • 
with the same effect as if they had been issned and done under the 
previous express authority and direction of the Congress of the United 
States." (12 Stat, at L., 326.) That the validity of this blockade had 
been fully recognized by the British government as well as all other 
foreign powers as effectual and valid; citing the correspondence of Lord 
Lyons, above recited, and Prof, Bernard's "]?entrality," &c., p. 231 «. 
That the proclamation of the President did not modify or assume to 
modify the law of blockade as held by the rules of international law ; 
and that it was only in case of a vessel innocently approaching the 
blockaded port without notice, that she was entitled to be duly warned off 
before becoming a subject of capture ; citing on this point the Colum- 
bia, 1 Rob. 156 ; the Vrow Judith, id., 152 ; the Betsey, U., 332 ; the 
Adelaide, 2 id., Ill ; the Calypso, id., 298 ; the Tatela, 6 ic]., 181 ; 3 
Phillimore, 394 ; Prof. Bernard's Neutrality, p. 236. That the misappre- 
hension of legal rights by themasterof the Hiawatha coald not be taken 
into account as excusing his action in attempting to pass out through 
the blockade after the expiration of the time allowed him by the rules of 
international law, and by the specific notice contained in the diplomatic 
correspondence above recited for that purpose. And tbat the accidents 
by which the claimants attempted to excuse the failure of the Hiawatha 
to leave within the permitted time could not be held to make her de- 
parture lawful, or exempt her from capture. 

As to the argument of the claimant's counsel iu favor of the rights of 
the claimant before this commission, under general principles of justice 
and equity outside of and beyond the principles of international law as 
held by the prize courts, the counsel for the United States held the 
same general line of argument as above reported under the case of the 
Sir 'William Peel, No. 243 ; and insisted tbat the fact of the Government 
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of the TJriitecl States baving remitted its lawful claims for its own rea- 
sons ia tbe cTies of tlieTiopio Wind, the Octavia, and the Haxall, cer- 
tainly could not be tal en as loj reason for enforcing as matter of right 
the eauie jjtneio^itj in tbe cise of tbe Hiawatha. 

The corainission unnnimously disallowed the claims of Watliiiis & 
Leigh, Ro 400, ind of Dilgetty, Du Oroz & Co., No. 401, on tbe ground 
that the owneiship of the portions of the cargo claimed by them re- 
spectively did not appear to be in them but in a citizen of tbe United 
Stales. They also unaiiimdnsly disallowed the claim of Wm. T. Mar 
shall, Ko. 403, it appearing that he was permanently domiciled in the 
city of Itichmond within the enemy's country. 

It made awards in favor of tbe claimants for tbe vessel in Nos. 398 
and 390, amounting to $23,369; and an award in favor of the execu- 
tors of McEwen, No. 452, in respect of McEwen's portion of tbe cargo, 
for $6,090 ; Mr. Oommissioner Frazer dissenting from these three awards. 

The steamer Peterboff; Spence & Fleming, No. 405, claimants for 
the vessel; James Wetherell, No. 100; ■William Almond, No. 407; Al- 
fred Wilson and others, No. 408; tbe same, No. 409; Joseph Spence, 
No. 410 ; Alfred Lafoue, No. 411 ; Charles S. Osborne and others, No. 
412; Anna Loach, No. 413 ; rrederiek D. Frost and others, No. 414 ; 
Thomas P. Anstiu, No, 415; James Holgate, No. 416; Jarman & 
Smith, Ho. 417: Welch, Margetson & Co., No. 423; Wilson &Arm- 
strong. No. 423; Grant, Brodie & Co., No. 424; Hine, Mundella & 
Co., No. 435 ; Ernest Ellsworth, No. 426; John Ellsworth, No. 438 ; Wal- 
ter Easton, trnstee, No. 439 ; Robert Sinclair, No. 440 ; Thomas Bdg- 
ley & Co., No. 441 ; claimants for cargo. 

This ves.sel was captured on the 25tb February, 1863, in the Atlantic 
Ocean, off tbe Island of St. Thomas, taken into the port of New York, 
and there libelled as prize in the United States district court. A decree 
of condemnation passed in that conrt against both vessel and cargo. 
(See Blatohford's Prize Cases, 381, 463, to 550.) An appeal was taken to 
the Snpreme Court, which court reversed tbe decree of condemnation 
by the district conrt, except as to asmall portion of the cargo, found by that 
court to bo contrabantl of war, and intended for the ultimate use of the 
enemies of the United States, and belonging to the claimants in cases Nos. 
408, 409, and 411, and except also so much of tbe remaining cargo of the 
Peterhoff as belonged to the owners of the eootraband goods thus con- 
demned. The cause was thereupon remanded to the district court by 
the Supreme Court, with directions to enter a decree in conformity to 
the opinion of the Supreme Court. Pending the proceedings in the 
prize courts, the vessel was taken by tbe authorities of the United 
States, for the use of the government, under the statute for that pur- 
pose above referred, to under the case of tbe Granite City, No. 377. 
The cargo wjia also sold by order of the district conrt, pending tbe pro- 
ceedings. On the remanding of the cause to the district court, proofs 
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were there taken as totlie portions of the cargo condemned as contra- 
band and its value, and as to othei- portions of the cargo and their 
value belonging to the owners of the contraband cargo, as to the costs of 
the captors chargeable against the vessel, and as to the claimant's costs 
chargeable against the ship, and the condemned and uucondemned cargo, 
and these costs were daly apportioned accordingly. The amount of 
the appraised value at which the ship had been taken, less the costs 
cliarged against her, was paid over to her owners. The proceeds of the 
iincondemned cargo were also paid over to their respective owners, less 
the proportion of claimant's costs against same, which costs were paid 
to the proctors of the respective claimants, to whom they were, by the 
final decree, allowed. Ko complaint appeared to have been made in 
the district conrt as to the allowance or apportionment of the costs and 
charges, or in respect of the appraised value at which the United States 
had taken the vessel; and no question in respect of either of these mat- 
ters was taken to the Supreme Court on appeal. By stipulation of the 
counsel for the respective parties, all the papers relating to the appraisal 
and taking of the vessel by the United States were omitted from the 
apostlas sent up to the Supreme Court on appeal. 

The claimants ia No. 405 claimed about £21,000, besides interest, for 
the alleged value of the vessel, over and above the appraised value at 
which she was taken by the United States; and for freight and passage 
money which they would have been entitled to receive, and costs and 
expenses sustained by them. 

The claimants in Kos. 408, 409, and 411 claimed about £S,000, besides 
interest, the alleged value of their portions of the cargo condemned, 
including prospective profits upon the sale of the same at Matamoras, and 
their costs and expenses. 

The claimants in the remaining cases claimed about £40,000, besides 
interest, for the alleged value of their portions of the cargo, including 
prospective profits on its sale at Matamoras, and their costs and ex- 
penses respectively, less the respective amounts received by them from 
the proceeds of the cargo. 

The proofs showed that the Peterhoff sailed from London for the 
mouth of the Bio Grande in January, 1863, the bills of ladiiig of her cargo 
specifying the same as destined for Matamoras, and to be taken from along- 
side the ship at the mouth of the Kio Grande. Included in the cargo were 
some thirty-two cases of artillery harness, a hirge quantity of boots, 
described in the invoices as " artillery boots," "men's army bluchers," &c. ; 
and eighty bales of blankets described in the invoice as " government reg- 
ulation gray blankets." Besides these portions, which were held by the 
Supreme Court as belonging to the class of articles "manufactured 
and primarily and ordinarily used for military purposes in time of war," 
and so contraband when destined to the use of a belligerent; the cargo 
included large quantities of iron, steel, nails, leather, and di'ugSi 
including 1,000 pounds of calomel, largo amounts of morphine, 265 
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poauds of chloroform, and 2,640 ounces of quinine, all goods in special 
demand for the use of the confederacy. Much of the cargo was 
deliverable to order. A pacliage deposited with tlie captain by 
Mohl, one of the Texan i)assengers, and which tbe captain testified 
he was told by Molil contained " white powder," but which the mate tes- 
titted appeare<l to be a pacliage of "dispatches," was thrown overboard 
by order of the captain on the boarding of the vessel by the captors. 
Other papers were at the same time burned by the fireman by order of the 
captain. The firm of James I. Bennett & Walie, Londou, were tbe agents 
of the Peterhoff, and the cargo was mainly secured tbroush tbeai. A cir- 
cular of this firm was proved, dated 24th November, 1SG2, in which they 
notified their" friends desirous of shipping to America" that they would 
dispatch a vessel to the Eio Grande about Ist December; that the 
services of Mr. Eedgate, Lloyd's ageut, an exi>ert in cotton, aud who had 
been a resident nearly forty years in Texas and Mexico, had been secured, 
whose services would "be of great value to shippers in respect to his 
local knowledge and influence, as also as regards agency of the inland 
transit and landing and shipping of goods and cotton." Aud further, 
that "a Mr. Besbie, of the Ooufederate States of America, holdsa contract 
with that Government, whereby he is to receive 100 per cent, on invoice 
cost, payable in cotton * * * for any goods he may deliver 

into the Confederate States," the benefits of which, contract ho would 
share to the extent of 50 per cent, with any houses that might tteel in- 
clined to ship. The Mr. Redgate named in this circular was a passen- 
ger on the Peterhoft' at the time of her capture, and was a claimant for 
part of the cargo and for damages by occasion of his capture and deten- 
tion before the commission. The Mr. Besbie, or Begbie, also named in 
the circular, joined the ship at Plymouth, but suddenly left it at Fal- 
mouth. His uame was not mentioned by the master in his deposition 
in preparatorio, who alluded to him merely as " another passenger " who 
"left at Falmouth." Neither of the firm of Bennett & Wake was exam- 
ined as a witness by the claimants before the commission, though notice 
was given of the examination of Bennett, and proof was made that he 
was within reach in London at tiie time of the taking of the testimony 
for the claimants there, and the counsel appearing for the United States 
on the examination demanded his production as a witness for the claim- 
ants pursuant to the notice. Bennett & Wake had contracted on the 
27th October, 1862, with Pile, Spence & Co., tbe owners of the Peter- 
hoff, for the laying on of a flrst-elass screw-steamer to proceed to the 
Eio Grande on freight; under which contract the Peterhoft' was dis- 
patched, as named in the circular of Bennett & Wake of 24th November, 
1862, above referred to. 

The counsel for the United States referred to and adopted the opinion 
of the Supreme Court, (5 Wall., 28,) as part of his argument. He main- 
tained that the proofs before the prize court, especially strengthened as 
they were by the proofs taken before the commissiou, fully sustained tbe 
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oondemuatioii of the portion of tiie cargo contlemn^d by tlie S 
Uourt as contraband, and iu fact sufficiently showed the pretended desti- 
nation of the vessiil aiid cargo to Matamoras to be colorable. That if all 
the proofs now appearing before the commission had been before the prize 
court, they would have fnlly justified the eoudenination of the vessel 
and tiie entire cargo. That in any event, the capture of the vessel and 
takiug her into port was justified by the presence of the contraband ou 
board, whicU was in fact liable to condemnation as well as by the circum- 
stances of the case, fully establishing probable cause. That the evasions 
and falsehood of the master, Jarmin, on his examination in preparatorio, 
and the spoliation of papers shown, of themselves debarred the claimants 
from any award for costs or tiamagea. That as to the t^xking of the 
vessel by the United States at an appraisement below her alleged actnal 
value, and as to the alleged errors of the district court iu the appor- 
tionment of claiinanta' costs upon that part of the cargo not condemned 
iu captor's costs, those were matters as to which no question was raised 
iu the prize-courts, and for which those courts aftbrded an ample remedy 
if any injustice was done iu respect of them to the claimants, or any of 
them, and that the claimants could not be heard here for the first time 
to question the legality of the proceedings in those respects. That as 
to the apportionment of the claimants' costs, this appeared to have been 
done not only without objection of the claimants iu the prize court, but 
on the application of their own proctors and counsel. And as to the 
appraisement and taking by the United States, everything in relation 
to these matters had been by stipulation withdrawn from the consider- 
ation of the Supreme Court, thus clearly implying the consent of the 
owners to the taking at the valuation named. 

On the part of the claimants, it was contended that the portions of 
the cargo condemned by the decree of the Supreme Court aa contraband 
were not in fact contraband, not primarily designed formilitarynse, and 
not shown to be destined for the use of the enemies of the United States. 
That the voyage of the vessel was lawful from one neutral port to 
another, and that her capture was wholly unjustified by any proof ot 
intent to violate the blockade, or of unlawful conduct in any respect. 
That the valuation at which the vessel was taken by the United States 
Government was much less than her actual value, and that the United 
States were justly chargeable with at least the sum of $30,000, on ac- 
count of this difference iu value. That the apportionment of claimants' 
costs upon those portions of the cargo not condemned in costs was un- 
lawful. That the question of costs had already been settled by the de- 
cree of the Supreme Court; and that the district court in charging these 
claimants' costs upon those parts of the cargo exempted from costs by 
the decree of the Supreme Court, disregarded and violated that decree. 

The commission unanimously disallowed all the claims. 

The steamship Georgia ; Edward Bates, M. P., claimant, No. 429. 
The memorial of the claimant in this case recited that the Georgia 
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was an anuoil vessel of tlie Confederate States, That she came into 
the port of Liverpool on or about the 2d May, 186i; was there dis- 
aimed and advertised for sale; and that the claimant, on the 2d June, 
1864, purchased her without any armaoieut, and paid for her in good 
faith the sum of £15,000 sterling, her full value at the time of the pur- 
chase. That he immediately changed her internal arrangements to 
fit her for use as a merchant steamer, and on the IStU July, 1864, 
chartered her to the Portuguese government for a voyage to Lisbon, 
Portugal, having spent a large sum of money in the alterations and fit- 
tings to adapt her for carrying passengers and cargo pursuant to the 
terms of the charter-party. That under the charter-party the vessel 
■was laden by the Portuguese government with coals for the use of tlie 
vessel, and duly cleared at Liverpool on her voyage to Lisbon. That 
white pursuing that voyage, "in a peaceable manner and in violation of 
no law whatsoever," she was unlawfully captured on the high seas by 
the United States ship of war Niagara; was taken into tlie port of 
Boston, there libelled in the United States district court, and con- 
demned as lawful prize. That an appeal was taken from the decree of 
the district court to the Supreme Court of the United States, which on 
the hearing a£Srmed the decree of condemnation. The claimant claimed 
an award for £37,654, besides interest. 

To this memorial the United States demurred as setting forth no valid 
claim against the United States ; in that the memorial showed the vessel 
to have been an armed vessel of war of the so-called Confederate States 
of America, which were, during the whole period of the transactions set 
forth in the memorial, at war witli the United States. That she enteretl 
the neutral port of Liverpool in her character as such armed vessel of 
war, and was there purchased by the claimant, her armament having 
been first removed, with full Ivuowled'^e it her former character as such 
vessel of war, belonging to a power at war with the United States. 
That;sucli purchase carried no title to the claimant as against tlie United 
Stat-es, or as against their right to capture the vessel as a vessel of war ; 
and that her subsequent capture by the United States, as set forth in the 
memorial, m as a lawful and valid capture, and the vessel was properly 
and lawfully condemned by the prize courts. 

Tie coui sel for the United States submitted the case on demurrer on 
the opiniii of the Supreme Court, delivered on the affirmance of the de- 
cree of coi (lemnation (7 Wall., 32) and without further argument. 

Her IS' 11 nniclMajesty'scounseiaiedanargument in behalf of theclaim- 
ant, in which he contended that the doctrine held by the SnpremeCourt, 
as establit bing liability of the vessel to capture after her disarmament 
and sale, was unsonnd and unsustaiued by the authorities cited in the 
opinion He cited and discussed the authorities cited by the Supreme 
Court in its opinion, to wit : The Minerva, 6 Bob., 307 ; the Baltic, 11 
Moon's P. 0. R., 145; Story's notes on the Principles and Practice of 
Prize courts, 63; Wildmau, vol. 2, p. 90; and contended that these au- 
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thorities tJid not sustain tlie conclnsioiis of the Supreme Couvt on wbicJi 
thii decree of afllrinance was based. 
The claim was uuaairaously disallowed. 

The steamship Circassian ; Henry James Barber, movtiyagee, No. 432, 
claimant for vessel ; Overend, Gurney & Co., mortgagees, claimants 
for freight; The iioyal Exchange Assurance Oorporatio:i and others, 
No. 444, claimants for cargo. 

The Circassian was owned by Zacbariah 0. Pearson, of Hull, wlio had 
given mortgages to the amount of £25,000 upon the vessel, which mort- 
gages were held by the claimant Barker, No. 433. He had also assigned 
her outward freight to Messrs. Overend, Gurney & Co., No. 433, by 
way of security for indebtedness. The vessel sailed from Bordeaux, 
France, on the 7th April, 1862, tinder the charter-party hereinafter re- 
cited. She was captured by a United States cruiser on the 4th May, 
1862, on the high seas off the coast of Cwba, taken into the port of Key 
West, and there libelled and condemned as prize. An appeal was taken 
to the Supremo Cunrt, which court affirmed the decree of condemnation, 
Mr. Justice Nelson dissenting. The case is reported, with the dissent- 
ing opinion of Mr. Justice Nelson, in 2 Walluce, 135 to 160. 

The vessel was chattered by the owners 11th Febroary, 1862, to 
" J. Soubry, agent to the merchants of Paris," being then on her way 
from London to Cardiff, to proceed thence with all eonveuient speed to 
Havre or Bordeaux, there to load ; " and being so loaded, shall there- 
with proceed to Havana, Nassau, or Bermuda, as ordered on sailing, 
and thence to proceed to a port of America, and to run the blockade, if 
so ordered by freighters," the owners agreeing " not to cover more than 
half her vahie, say £20,000, by insurance against war risk." The rate 
of freight agreed upon was $iO per ton, with 10 per cent, primage. The 
vessel was loaded at Bordeaux:, shipping receipts being given by the 
master in the following tenor, (after specifying the merchandise shipped :) 
" Which said merchandise I promise to couvey in my said steamer (the 
dangers of the seas, machinery, and all other unavoidable accidents ex- 
cepted) to the said port of Havana, there to receive orders for the final 
destination of my said steamer, and there to deliver the same to Messrs. 
Brulatour & Co., or their order, (or to order generally,) he or they pay- 
ing me freight in accordance with the terms of my charter-party, which 
is to be considered the supreme law as regards the voyage of said 
steamer, the orders to be received for her and her flnal destination." A 
" memoitinduin of affreightment," given to Mr. Bouvet, one of the 
shippers, wafi ftiund among the papers of the vessel, the translation of 
which is as follows : 

Memorandum of a^reigktmeiit. 

Taken on freiRlit of Mr. Bouvet, jeune, by order aud for acconiit of Mr. J. Soultry 
oa board of tbe British steiitner Circassian, Capbiiin HaQter, bound to Nasaau, Ber- 
iiiHila, or HiivaTift, tlie quantity of fifty or sixty-five tons, heavy or light, ab the rate of 
St-10 per ton fijr the l:e:vvj and the light, besides 10 per ceut. average and primage. 
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The meroliEiTnlise must bo put on board, iacladiog all delay, the day after notice, 
givpu by tins broker having in charge the loading, niidar the paualty of all damages 
ULid thaluasof thu plaee on bawJ, without reeoarse to judiuial measures to prove the 
suit fur nou-eseoution of the present engagemant. 

Mr. J. Soubry engages to execute the charter-party of affreightment, that is to a«y, 
that the nievohaudiso shall not be diaenibarked bat at the piirt of New Orleans, and to 
this effect he engages to fiirce the blockade, for account aud with authority of J. 
Souhrv. 

LAIBERT, Xecex. 

BoHDEAUX, the 15(A Febniari/, 1863. 
Suut ft similar momoraadiim to the parties concerned. 

P. DESBORDES. 

Other papers were destroyed by tbe master of the Circassian after sTia 
Lud been stopped, aud before she was boarded by the captors. The ves- 
sel wiis captured, as above stated, on the 4tli May, 1S62. Five days pre- 
vious to the capture— oil the 39th April, 18(i3— the city of New Orleans 
was captnued by the Navy ami Army of the United States, under Admi- 
ral Farragut i;itd General Butler, and thenceforward continued in the 
possession of the United States to the termination of the war. A proc- 
lamation was issued by General Butler, dated 1st May, printed by some 
Feileral soldiers in a printing-office seizes! for that purpose, on the 2d 
May, and first generally published in the newspapers of the city on the 
6th May ; wliich proclamation declared, among other things, that " the 
city of New Orleans aud its environs, with all its interior and exterior 
defences, having been surrendered to the combined naval and land forces 
of the United St-ates ; aud having been evacuated by the rebel forces, in 
whose occupation they lately were ; and being now in occupation of the 
forces of the United States, who have come to restore order, maintain 
public tranqaility. and enforce peace and quiet under the laws and Con- 
stitution of the United States, tlie major-general hereby makes known 
and proclaims the objectsandpnrposeof the Government of the United 
States in thus taking possession of the city of New Orleans and the 
State, of Louisiana. • • " • AH rights of property of 
whatever kind will be held inviolate, subject only to the laws of the 
United States," &e. This proclamation also declared the city under 
martial law. 

In the case of the Venice, (2 Wall., 270,) the Supreme Court of *he 
United States held that the military occupation of the city was to be 
considered as substantially complete from the date of this publication 
in the newspapers, (6th May.) 

On the 12th May, President Lincoln issued a proclamation reciting 
the blockade, up to that time, of the port of New Orleans, with two other 
ports, and that the blockade of those ports "may now be safely 
relaxed with advantage to the interests of commerce," and declaring 
that the blockade of those ports "shall so far cease and cletermine from 
and after the 1st day of June next; that commercial intercourse with 
those ports, except as to persons, things, and information contraband 
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of war, may from tbat time be carried on, stibject to the laws of the 
United Stutes," &c. {12 Stat, at L,, 1263, 1264.) 

Earlier, as mortgagee of the vessel, (No. 432,) claimed £23,200, besides 
interest. Overeiul, Guniey & Co., assignees of the outward freight, 
(So. 433,) dainietl £10,000, besides interest. The insurance companies 
and underwriters (No. 444) claimed £53,036, besides interest, the value of 
the cargo insured by them, abandoned by the owners, and paid for as 
for a total loss. Of the cargo thus insured, portions to the value of 
£11,503 were alleged to have been owned by Biitish subjects and 
insured by the claimants, British underwriters. The remainder of the 
cargo, valued at £41,133, was admitted to have been owned by French 
merchants residing at Bordeaux, though insured by British under- 
writers. On the sale under the decree of condemnation the gross pro- 
ceeds of the vessel were $107,000, United States currency; the gross 
proceeds of the cargo were $243,479.49 in the same currency. 

On the part of the claimants it was maintained — 

,1. That the immediate destination of the Circassian at the time of 
her capture was Havana, a neutral port; that this destruatiou was a 
real one; and that the question whether her voyage was to extend 
beyond Havana was an open question, not to be decided until her ar- 
rival there; so that her capture before reaching Havana could not be 
considered a capture in the course of a voyage to a blockaded port; 
tbat until her arrival at Havana and departure thence for a blockaded 
port, a locus penitenticE existed, even if the original design had been that 
she should proceed from Havana to New Orleans. 

2. That notwithstanding the doctrines held by the prize courts of 
Kdgland and the United States, the more approved modern authorities 
overrule the doctrine of the droit de prevention and flroit de suite ; 
" that is to say, the right of considering as guilty of a violation of the 
blockade every neutral vessel which has sailed for a place declaretl 
blockaded after knowledge of the notification ; and of regarding in fia- 
graMi delicto, during the whole return voyage to its port of destination, 
every vessel which has left a blockaded port ;" and hold as the better 
doctrine that " the guilty vessel can only be seized, first, at the moment 
of violating the blockade by crossing the part of the sea which lias been 
coufjuered by the blockading squadron ; second, in the road or blockaded 
port, if the investing force can enter there, eitlier by taking the port or 
by penetrating there by force or stratagem and carrying ofE' the vessel ; 
and third, at the moment of^attemptiug to go out, tbat is to say, when 
crossing the territory of a nation whose law it has violated, even al- 
though the departure in itself should be innocent." That under this 
doctrine the capture of the Circassian was unlawful on the high seas, 

even if her direct destination was a blockaded port. 

3. That by the terms of the President's proclamation of blockade, as 
well as by the rules of international law, the Circassian conid not be law- 
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fnlly captured until she bad roeoiveil dae iiotice of tlie blockade by warn- 
ing entered upon lier register. 

4. That by tbe capture of New Orleans and the reduction of that city 
to the possession and control of the United States before the capture of 
the Circassian, the blockade of that port had ceased ; that the right of 
blockade being a purely belligerent right, and in respect of an enemy's 
port, of necessity teriuitiates eo infttanti on the capture of the blockaded 
jiort itself by the blockading belligereut ; that in the case of New Or- 
leans, not only was the fact of Its capture in the month of April, and 
its permanent and complete occupancy and control by the United States 
from that time forward fully attested as a matter of history, but such 
possession and occupation was officially asserted and proclaimed by the 
proclamation of G-eueral Butler on the 1st May, 1882 ; that this proc- 
lamation speaks from its date, and not from the time of its alleged gen- 
eral publication in the newspapers, erroneously assumed by the Supreme 
Court to have been on the 6th May, it iu fact having been published in 
the New Orleans Daily Picayune on the 4th May, 1863, as appsared by 
a copy of that paper produced before the commission ; that the right to 
close or control the captured port by municipal regulation under the 
statute of 13th July, 18G1, (12 Stat, at L., 258, 257,) was not only en- 
tirely distinct from, but inconsistent with the belligerent right of block- 
ade,and that the former right accrued when the latter terminated, upon 
the capture aud complete possession of the city ; and that, under the 
municipal regulations instituted, or to be instituted, in such oai*, plainly 
no capture could be made on the high seas, those municipal regalations 
not operating extra territorially J that the blockade having thus termi- 
nated by the capture of New Orleans, the right of capture of the Cir- 
cassian, if it had existed until then, necessarily terminated with the 
termination of the blockade, the vessel no longer being in deUcto, That 
in regard to the claims of the insurance companies and underwriters iu 
No. 444, those claims were the legitimate subject of recIa;nation before 
this commission, as well in respect of those portions of the insured cargo 
originally ownoil by French merchants as of those owned by British 
subjects ; that upon abandonment and payment the title of the under- 
writers became absolute to all interest of the insured in the pioperty, 
and to all right of reclamation in respect of the same, aud that such 
title related back to the date of the insurance. 

The counsel for the claimants presented manuscript opinions of doc- 
tors Phillimore and Lushiugton, and other counsel, holding the capture 
of tbe Circassian illegal on account of the lack of previous warning, as 
■well as upon the ground of the previous capture and occnpation of New 
Orleans. They also presented the dissenting opinion of Mr. Justice Nel- 
son, in the case of the Circassian, (2 Wall., 155,) as a correct exposition 
of the law applicable to the case, and cited the following authorities : 
The Prize Csises {3 Black, 635) ; the Amy Warwick (3 Sprague, 123) 
the Venice (2 Wall., 259) ; Thirty Hogsheads of Sugar va. Pyle (9 Cranch, 
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191); The United States vs. Krce(4 Wheat., 246); Fleming vs. Page (!) 
How., 003); Cross I's. Harrison (16 How., ICi); The Altby (5 Rob., 253) ; 
The Trende Soztre (6 Eob., 390 n) ; Tlie Frauuisea (10 Moore's P. C. R, 
37); Palti, Principes de droit pub. wen, 180; Dana's Wheat., 687 w; 
The Lizetto {0 Bob., 395); The Empress (Blatch. P. C, 669) ; Dean's 
Law of Blockade 2,32; Lawrence's Wheaton, pp. 30,100,459,510,777 
to 770, 810, 845, 848 to 850, 970 ; Wheatoii's Life of Pinckiiey, 199 to 228 ; 
The Diiikinson (1 H. and M., 31) ; La Jeune Eugenie, (2 Mason, 409, 
4(;3); The Louis (2 Doda., 110); The Antelope (10 Wheat., 132); The 
Mary Anna Flora {U Wheat,, 442); Lawrence's Visitation and Search, 
73,79; Hudson PS. Guestier (SOrimch, 281); Rice vs. Himely (4 Cranch, 
272) ; 2 Phill., 237 ; American State Papers, v.ol. 4, pp. 130, 153 ; The 
Arthur (1 Dods., 425) ; Haiitefeuiile, vol.2, pp. 239,244 ; Vos vs. United 
States liisnrance Oompany (1 Gaines's Cases in Error, XXIV) ; Vanden- 
Iteuvel us. Same (2 id., 217} ; Liotard vs. Graves (3 Gaines's Rep's, 239) ; 
Fitzsinnnons vs. The Newport Insurance Coirpany (4 Cranch, 185) ; 
liiiics. United States {C. Cls. li.,); The Maria (5 Ecb., 365); The Mary- 
land Insnnmce Company vs. Wood (6 Cranch, 29) ; The Admiral, (3 
Wall., 614) ; Attorney -General's Opinions, vol. 1, p. COS ; The Frederick 
Molke (I Hob., 87); The Kolla (6 id., 3T2) ; The Success (1 Dods., 
134) ; La Peyre vs. United States, in (J. S. Snji. Ct., MS. opin., not yet 
reported; Bynkershoek de rebus bellieis, g. XVI; The Grey-Jacket (5 
Wall., 342) ; S. G., on motion [id., 370) ; Tudor's Leading Gases on 
Mercantile and Maritime Law, 8S7; Texas vs. Wliite (7 Wall., 789); 
Gomegys vs. Vaese (1 Peters, 210); ShephertI vs. Taylor (5 i^., 712); 
Trevol vs. Bache (14 id., 95) ; Gill vs. Oliver's Executors (11 How., 529) ; 
Jaudon vs. Corcoran (17 id., 012) ; Gracie vs. Sew York Insurance 
Company (8 Johnson's E., 237); Watson vs. Insurance Company ot 
North America (1 Binuey, 47) ; Carlisle vs. United States, in Sup. Gt., 
not yet reported. 

Oa the part of the United States it was contended that the voyage of 
the Circassian was plainly undertaken vjith the purpose and intent of 
violating the blockade; that she was under express contract with her 
freighters to violate it, and was in the actual prosecution of the voyage 
with that purpose and destination when captured, and was thereby 
liable to capture and condemnation. (The Columbia, 1 Eob., 156.) That 
having full knowledge of the existence of the blockade, and having ex- 
pressly undertaken its violation, no further notice or warning was neces- 
sary to justify her capture. 

That New Orleans, which had been fully and completely an enemy's 
city, and one of the enemy's chief marts from the outbreak of the rebel- 
lion in 1801 to its occupation by the Army and Navy of the United States 
on the 29th April, 1802 — five days before the capture of the Circassian — 
had, not been reduced to the fixed, stable, and assured possession of the 
United States at the time of that capture. That the mere possessio pedis 
of the city by the United States did not work the instant ternuuation 
lo'ii 
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of the blockade, but that reiisonable time after the actual possession 
Biitst bft ailoweil to deterDiiue whether tlie occupation was sneh a stable 
and permanent one as to justify the opening of the port as a port of the 
United States. That until such occupation was so estab!i«hed, New 
Orleans still remained au euemj's city as regarded the rights of neutrals 
to trade there. 

That time must be given after the actual occupation, reasonably suf- 
ficient to put in force the municipal regulations of the United States, 
with the apparatus i>t" custom- ho uses and courts, through which such 
municipal regulations were to be enforced; and that until sufficient 
time had elapsed for that purpose, the belligerent right of blockade con- 
tinued ; that the blockade of ITew Orleans was not a blockade " by the 
simple fact only," but "by a notiflcatioa accompanied with the fact;" 
and such blockade continued withiu reasonable limitation till ended by 
like public notiiicatiou. (The Neptune, 1 Bob., 170.) 

That the time fixed by the Supreme Court in the ease of the Venice 
(2 Wall., ^5i)) as the date of the assured possession by the United 
States, as determining the national character of the inhabitants of thar 
city, (6th May, 1802,) was certainly the earliest date which could prop- 
erly be assigned as that of assured possession by the United States for 
any purpose. 

That, in fact, the time necessary to establish the permanence and 
stabiiity of possession, by the capturing belligerent, should fairly and 
.properly be left, within reasonable limits, to his own determiuatiou, and 
that the date of 1st June, 1802, fixed by the President of the United 
.States, by his proclamation of 12th May, (12 Stat, at L., 1263, 1264,) for 
the termination of the blockade, was within reasonable limits under the 
lules of international law ; and that that date {1st June) should be con- 
sidered the lawful and proper termination of the blockade. 

That, at the ^ate of the capture of the Circassian, the city of New 
■Orleans, thongh in the actual occupancy of the United States forces, 
had neither capitulated nor surrendered, but was still an enemy's city, 
deserted for the time by its garrison, but held only by au insigniflcaut 
force, and what its chief civic ofilcer, still avowing the adherence of the 
city to the confederate cause, called " the power of brutal force, not by 
choice or consent of its inhabitants." (See letter of the mayor of New 
Orleans to FIag>offlcer Farragnt, 4 Eeb. Kec, doc. 523, 524; also, 2d 
Wallace, 141 n; and Parton's Butler in Sew Orleans, 2S2, 342.) That 
-the military occupation of the city of New Orleans by the United States 
could not be extended by construction beyond the lines of actual mili- 
tary occupation, and that the city of New Orleans was not conterminous 
with the port of New Orleans as established by the statutes of the 
United States, (9 Stat, at L. 458;) but that the port which had been 
blockaded embraced territory outside the city, and not within the lines 
of actual military occupation. That such occupation of a portion only 
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of the port could not be deemorl, of itso.lf, a term iiiii lion of the bloc-lcjidi;! 
of the port. 

That the collection district of which New Odeaus was the sole port oi 
entry, included the entire extent of the navigation of the Mississippi 
Eiver and its tributaries, covering thousands of miles of navigation, 
and large cities situated upon that river and its tributaries, {2 Stat, at 
L., 252 ; 4 id., iSO.) That a large extent of the country iucliided within 
this district, and many importaut ports and towns within it, were stii i 
in the undisturbed control and occupancy of -tlie enemy. That the 
blockade of Xew Orleans was in effect the blockade of the Mississippi 
Eiver, and that until the United States were in complete and assured' 
possession of all the mouths of the river as well as the entire port of 
New Orieans, the imperfect and perhaps transient, occupation of the 
city of New Orleans was not to be taken as terminating tlie blockade. 

That 80 far as the Circassian herself and her officers were concerned, 
sailing with the direct purpose and destination of violating the blockade, 
and without knowledge or notice either to them or their captors of any 
change of occupation of New Orleans, such an accidental, technical, and 
artidcial objection to the rightfulness of her capture should not be ai- 
hiwed to change the character of a capture otherwise lawful, and convert 
it into an unlawful capture, without strict and conclusive proof of the 
facts relied on so to change tlie character of the capture. 

That, as to the claim of the insurance eompaniea, (No. 444,) they had 
no standing before the commission in respect of tlie larger part of the 
cargo insured by them, the same having been the property of French 
merchants, not subjects of Her Britannic Majesty. That, by the terms of 
the treaty, jurisdiction is given to the commission only of claims "grow- 
ing out of injuries to the persons and property nt British subjects." 

That the gist of the injury here complained of was the wrongful cap- 
ture of the Circassian and her cargo, the subsequent condemnation and 
sale being merely incidents of the capture in the course of the adjudica- 
tion by the tribunals of the United States, as to its lawfulness, merely 
for the purpose of determining whether the capture should be ultimately 
adopted as the act of the United States. That, when captured, this part 
of the cargo was not the property of the subjects of Her Britannic Majesty. 
That the abandonment by the insured to the insurers after capture, the 
acceptance of such abandonment by the insurers, and payment as for a 
total loss, simply operated as a transfer to the insurers of the rights of 
the assured in respect of the capture; and that the insurers stood 
merely as subrogated to the rights of the owners at the time of the cap- 
ture, and as their equitable assignees. Tliat such transfer by operation 
of law.gave to the insurers as equitable assignees no better standing 
before tlie commission than they would have in ease of a claim for any 
other injuries to the persons or property of individuals not subjects of 
Her Britannic Majesty, but who had assigned their claim against the 
United States for such injuries to a British subject. That so far, there- 
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fore, as the property of these " French merehauts" on board the Circas- 
sian was coiicerneO, uo right ot reclamation against the Uuitetl States 
uuder tlie treaty existed iu the claimauts. 

The commission (Mr, Commissioner Frazer dissenting) made awards 
in favor of all the chiimauts. To the daimants in No. 433, tlie sum of 
«71,428, in No. 433, the aura of $20,4.50, aud iu 444 the sum of $133,296. 
t am advised that these respective sums in Sos. 432 and 444 were taken 
by the commission as the actual proceeds of the sales of the vessel and 
cargo, respectively, reduced from United States currency at its value at ■ 
the date of sale to a gohl basis, and without the allowance of any in- 
terest. The award in No. 444 covered as well the proceeds of the 
cargo belonging to the French merchants as the portions owned by 
British subjects. 

Mr. Commissioner Frazer read a dissenting opinion, which will be 
found in the Appendix N. 

The schooner Jane Campbell ; George Campbell, elafniant. No. 453. 

This vessel was captured by a vessel of tlie United States blockading 
squadron in December, 1801, off the port of Beaufort, N. 0. She was 
taken into the port of New York and there libelled in the United States 
district conrt. That court made a decree awarding restitution of the 
vessel and certifying probable cause of captare, but finding upon the 
evidence that the captors had been guilty of unjustifiable conduct 
toward the crew and cargo and stores of the vessel in the matters here- 
inafter named, ordered a reference to |)rize comn.issioners to ascertain 
and report to the court the damiiges sustained in consequence of such 
alleged misconduct. (The case is reported in Blatchford's Prize Cases, 
107, 130.) Under this order no proofs were offered by the claimants in 
the district court, nor any further proceediiigs bad as to such alleged 
damages; and no appeal was taken from the decree of the district 
court. 

The proofs iu the prize coart were not put in evidence before the com- 
mission, but the claimant rested the case here on his own deposition 
taken before the commission. 

From the testimony of the claimant himself, it appeared that he was, 
down to August, ISSl, a resident of Petersburgh, Va. ; that the vesssl 
was of American build and register, and was bought by him in July, 
186l,in Washington, N.C., a blockaded port of the enemy. Jleboughther 
for the alleged purpose of taking his family from North Carolina to Liver- 
pool; and in August, 1801, took her out through the blockade, and sub- 
sequently caused her toberegistered as a British vessel. The district court 
found, upon the proofs before it, that the vessel when captured was 
apparently approaching the blockaded port of Beaufort, N. C, with 
intention to enter it. The claimant alleged in his memorial, aud stated 
in his deposition, that he was on a voyage from Liverpool to Havana; 
that he was compelled by stress of weather and injuries received to seek 
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asaiafcancG oft tlie coast of Nortli Carolina, aud approached tlie blockading 
fleet for that purpose, makiug known his condition, bnt his vessel was 
therenpou seized aud sent in for libel. The memorial also alleged, aud 
the prize court found upon the evidence before it, that on the capture of 
the vessel the claimant, who was on board of her, was, with some of the 
ship's company, taken from the schooner, placed ou board a Unikd 
States vessel, and carried to Portress Monroe and there landed, while 
the vessel, with her captaiu and the remainder of her cargo, was taken 
to New York, and that the prize crew, while on board, broke open the 
hatches and the atore-room aud appropriated portionsgf the cargo and 
Stores. The memorial claimed damages for the detention of the vessel 
aud the injuries to the cargo aud stores, £3,260, besides interest, 

The ctaimaDt assigned in bis luemorial, and in his deposition, as the 
reason of his omission to make proof of his damages in the district 
court, and to appeal to the Supreme Court, that be was informed by the 
pssistaut district attorney of the United States that if he persisted in 
the prosecution of his claim for damages, the United States would ap- 
j)eal from the judgment of restitution rendered by the district court; 
and that knowing that this Course would probably keep his property 
lo<;ked up for years, and not being in a position to bear such a loss, he 
took away the vessel and cargo without any further prosecution of his 
claim tor damages. 

On the part of the United States it was contended that the purchase 
of the vessel by the claimant within a blockaded port of the enemy, 
slie being at the time an eaemy'a vessel, and the claimant at the time 
of the purchase an enemy by domicile, and the subsequent taking her 
out through the blockade, followed by change of domicile of the owner 
and of registry of the vessel, did not change the character of the 
vesaid from an enemy to a neutral. That the purchase of a private 
nierchaut-ship of the enemy by a neutral in time of war, when made in 
a neutral port, if notper se illegal, is always liable to gi'eat suspicion, 
and demands proof of good faith and of payment of full consideration, 
(3 Phill., 607.) That such sale when made in a blockaded port of the 
enemy was absolutely void ; and that if the facts of this pretended sale 
had been made to appear in the prize court, the vessel must there have 
been condemned as enemy's property. That the claimant had full 
opportuniiy to make proof and receive an award for his alleged dam- 
ages in the prize court; and that having voluntarily abandoned the 
pursuit of his remedy there, he conid not now be heard to make recla- 
mation before the commission. That the reason alleged by him for his 
omission ro prosecute his claim for damages in the prize court, made his 
case no better. That the law-officer of the United States bad an nndis- 
puted right to say to the claimant, as he did in effect : " If you choose to 
claim damages of the United States I shall take an ai)pea] aud t«8t the 
question of the right of condemnation in the appellate court ; but if yon 
are willing to take the vessel without claim of damages 1 will waive ray 
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Jiglit of appeal, and allow yoa .to depart with the vessel and cargo." 
Tliat tbe cMmaiit's aliaudoiuneut of tlie riglit tbns giveu hiiii to luake 
proof in regard to the misconduc^t of the captors rather tliiui bave tbe 
question of condeoination reviewed ob appeal, was clearly " an acknowl- 
edgment of tbe justice of the sentence." Tbat by tbe claimant's omis- 
Bion to produce beforetbis commission tbe testimony taken in tbe prize 
court, be was debarred from alleging that tbe evidence in that court was 
insufficient to sustain the decree certifying probable cause of capture. 
Tbe commission unanimously disallowed tbe claim. 



6. Claims for damages by reason of tlie alleged unlawful warning off of 
vessels from coasts of the States in rebellion by United States -eensels of 
war. 

These claims were three in number — that of Benjamin Whitvvortb aiid 
others, owners of tbe ship Eoyne, Ko. 210; tbat of Andrew Ewing 
Byrne and others, owners of the ship Monmouth, 5T0. 315 ; and that of 
Matthew Isaac Wilson, owner of tbe bark Hilja, Ko. 407. 

The Boyne (No. 210) sailed from Fleetwood, Lancashire, England, 
on the 25th March, ISfil, with a cargo of coals for Savannah, Georgia, 
On the 11th May, when near the entrance of the harbor of CUarlestoa, 
S, 0., she was boarded by an oflicer of tbe United States steam- frigate 
Niagara, who made this entry upon her register : 

Wai'ueiloff tlio whole coast of the South by the Uoited States steamer Niagara, May 
11, 1661. Edward E. Potter, lieuteuaut, Uuited States Navy. 

In consequence of this warning she abandoned her voyage to Savan- 
nah, and went to New York, where it was alleged that she disposed of 
the cargo of coal at a rate much less than it would have commanded in 
Savannah, and took a homeward freight from New York of much less 
value than she would have secured from Savannah. In fact, at tbe date 
of the warning no sufficient blockade bad been instituted at Savannah 
or at any other port south of Charleston ; the actual blockade of Sa- 
vannali not having commenced until tbe 28th May. Tbe memorial 
claimed damages by reason of loss on outward cargo, and on returu- 
freigbt below that which she would have earned from Savannah, and 
by detention of tbe vessel, £S,460 13s. Od., besides interest. 

Tbe Monmouth {No. 315) sailed from Liverpool in March, 1861, with 
a cargo of salt, under written instructions to proceed to Charleston and 
deliver vessel and eargo to consignees there ; and if that port should be 
found blockaded, then to go to Savannah ; and if be failed in getting a 
cotton freight at either Charleston or Savannah, then to go to St, 
Stephen, New Brunswick, and load with a cargo of deals for the return 
voyage. On the 12th May she arrived off the harbor of Charleston ; 
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WHS boarded by an officer of tJie Vilockadiiig vessel Jfiagirti-a, and tlie 
following entry made upou her register: 

Boardefi; iiifornioil of the blockade; and wariiBil off the eoiist of all the Soiitlieni 
Stntos by tlie UiHted States Bteamship Niagara, May 1.2, 1851. 

The inastt'r thereupon abandoned bia voyage to Charleston and 
Havaniiab, and went to St. Stepbeu, New Bninsrtieli:, where bedisposed 
of hi8 cargo of eatt and took bis return cargo of deals. The memorial 
claimed damages by losses oa her cargo of salt and of retura freight, 
Nhort of what she would have received from Savannah ; and costs, and 
charges, and delay, to which she was necessarily subjected by her change 
of destination, £10,072 10«. Qd. 

The Hilja (No. 407} sailed from Liverpool on the 25th March, 18C1, 
in ballast, for Charleston ; the memorial alleging that she intended to 
load, on freight at that port or at Savannah, a return cargo of cotton 
for Liverpool. She was boarded by an officer of the United States 
steamship Niagara off Obarieston Harbor, on the 12tb May, and a 
warning entered upon her register, substantially the same as in the 
case of the Monmouth. The memorial alleged that the captain of 
the Hilja, having an alternative destination to Savannah, was de- 
barred from proceeding to that port by this warning; that she there- 
upon proceeded to Pugwasb, but gave no information as to her earn- 
ings by lier retorn freight. Damages were claimed to the amount 
of £5,101 3s. Id., besides interest — the amount of freight which, it was 
alleged, the vessel would have earned by a return cargo of cotton from 
Charleston or Savannah. 

The sailing orders of the Hilja were not put in evidence nor accounted 
for, though it appeared that she sailed underwritten orders; nor was 
any evidence adduced as to her alternative destination to Savannah, 
except that of the claimant himself, examined on notice, who, after 
many evasive and contradictory answers on cross-examination as to the 
destination of the vessel, finally summed np his evidence in this regard 
by saying: " I think I mentioned to him verbally that if freights were 
better at Savannah he was to go there." The claimant also testified 
that he bad, through Mr. A. E. Byrne, (claimant in No. 315,) had cor- 
respondence with the British foreign office in respect to this warning 
ott' of his vessel, and that he had iiad like correspondence with Her Ma- 
jesty's consul at Charleston, through Messrs. Bobert Muir & Co., and 
that there had also been correspondence between Muir & Co, and him- 
self, and between Henderson, the master of the vessel, (since dead,) and 
himself; but none of this correspondence was either produced or ac- 
counted for. No proof was made as to the avails of the return freight 
from Pugwash, except the general statement of the claimant in his 
deposition that " the whole voyage brought in a loss;^ and on cross- 
examination the claimant, when questioned as to his transactions in 
connection with violating the blockade during the war, and furnishing 
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aid to the confederate f:;over(imeiit, declmed to answer all such ques- 
tions. 

It appeared tbat an actual blockade of tlie port of Cbarleston was 
estaVdished bytbe presence of a sufflcient blockading force at tlie dates 
of tlie respective warnings of the three vessels. 

The three cases were argTied and submitted together. 

On the part of the United States it was contended that the warning 
entered upon the register of tliese vessels, respectively, so far as appli- 
cable to any nnblockaded ports, was without authority of the United 
States, a clear error on the part of the officer giving the warning, insafti- 
fiient to preclnde the further voyage of the vessels warned to any nn- 
blockaded port, and had never been adopted or ratified by the United 
States; that the cai^e rested on the voluntary abandonment, by the 
masters of the Monmonth and the Boyne, respectively, of their alterna- 
tive voyage to Savannah, upon an incorrect warning, undaly given by 
an nnauthorized officer of the United States, and that for such loss no 
reclamation lay against the United States. 

In the case of the Hiija, it was maintained on the part of the United 
States that the proof showed no nlternative destination to Savannah ; 
that the vessel was merely stopped from entering the blockaded port of 
Charleston, to which she was destined, and that no loss whatever was 
shown to have accrued to her, except that caused by her being pre- 
vented iTOtn entering that port, and that no proof was made of actual 
loss even in this respect ; that the non -production, by the claimant Wil- 
son, of the correspondence with the British foreign office, and with the 
British consul at Charleston, as well as his own correspondence with 
his captain, Henderson, and his agents at Charleston, Muir & Co., suffi- 
ciently indicated that the claimant then pnt his claim for compensation 
solely on the ground of the illegality or iusufUciency of the blockade of 
Charleston, and that the pretended alternative destination to Savan- 
nah was an afterthought, borrowed from the cases of the Monmouth 
and the Boyne ; that his own testimony, on which he rested the case, 
was npou its face unworthy of credit. 

The counsel for the United States also claimed that in the ease of an 
award of damages in any of these cases, the anticipated earnings by 
freights from Savannah, at high rates, could not be taken into account 
as elements of the award. That such anticipated earnings were specu- 
lative and illusory ; that the evidence showed that the market at Savan- 
nah, in respect both of sales of the outward cargoes, and of the rate of 
freights, was exceedingly irregular and violent in its fluctuations, and 
in effect a gaming market. That it could not be assumed that the ves- 
sels could have secured return cargoes at Savannah in season to leave 
within the time limited after the establishment of the blockade there ; 
nor that they could have secured such rates of freight as were claimed 
in the resiwctive cases ; and that these claims were of substantially the 
same nature of speculative and uncertain prospective profits, which 
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were rejected by tLe tribunal at Geneva, in tbe case of the claims for 
auticipated earuiiigs and profits of captured vessels, claimed before 
that tribunal. 

Tbe commission in the ease of tbe Boyne, (No. 216,) unanimously 
made an award in favor of tbe claimants for $32,553. 

In tbe ease of the Monmoutb, (So. 315,) they made an award in favor 
of tbe claimants for $40,843; Mr. (Jammiaaioner Frazer dissenting on 
the question of amount, 

In the case of tbe HiJja, {No. 467,) the claim was disallowed; Mr. 
Commissioner Gurney dissenting. 

Oq the general question involved in these eases Mr. (Jommissionor 
Erazer read an opinion, which will be found in the Appendix O. 

7. Misoellaneons cases. 

In tbe case of Alfi'ed Eaoul Walker, No. 13, the claimant, a minoi', 
by bis gnardian, alleged that be was born in Charleston, S. C, bis father 
being at tbe time of his birtb a British subject and resident at Cliarleston, 
as Her Britannic Majesty's vice-consul for that port aud for tbe State of 
South Carolina ; that by the will of Mrs. Laurens, the claimant, in May, 
1 858, became entitled to a lega«y of $20,000, to be paid tobim on coming of 
age, and tbe interest to be applied to bis support and education. That 
the executors of Mrs. Laurens's will having filed a hill in the court of 
equity in the State of South Carolina, for tbe purpose of obtaining the 
protection of tbe court in respect to tbe trusts created by tbe will, made 
the claimant a party to the hill, and placed the moneys belongingtothe 
claimant under tbe will iu the receivership and under the control of tbe 
court; and that, under tbe protection of the court, the moneys so be- 
longing to the claimant were invested in bonds of the Confederate 
States during tbe war. That "by reason of such investment for the 
purposes of carrying on civil war, and by reason of suob civil war and 
rebellion, and by the act of the G-overnment of tbe United States in 
suppressing tbe said rebellion and restoring the authority of tbe Federal 
Government," tbe claimant's moneys were totally and irrecoverably lost. 
That tbe court in question was a tribunal of competent power and juris- 
diction to direct the investment and charge of such moneys ; and that 
" tbe civil war, through the act of tbe Government of tbe United States. 
destroyed the investments." The claimant claimed an award for $20,000, 
besides interest. 

A demurrer was interposed on the part of the United States to the 
memorial, specifying, among other grounds, that tbe claimant was, by 
tbe laws of tbe United States, a citizen of tbe United States, and so 
could have no standing as a British subject under the treaty ; that the 
alleged wrongs were perpetrated, if at all, by the pretended courts and 
antUorities of tbe so-called State of South Carolina, while not acting 
under or by tbe authority of the Constitution, laws, or Government of 
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the Uiiiteil States, but while in rebellbii against ths TTaitoi;! States and 
at war with them, aud that for such acts the Uuitofl States were not 
liable ; tbat the claimant alleged that the court of Soutii Carolina was a 
court haviug jurisdiction of the subject-matter and of the person of the 
cliiiaiaat, and exercising sneh jurisdiction; aud that the chiimaut, by 
Ms guardian, voluntarily submitted himself to such jurisdiction ; that 
he did not allege the order or deci-ee of the eonrt to have been fraudu- 
lently made, or its treatment of the claimant's property to have been 
exceptional; and that for such action of a judicial tribunal, however 
erroneous, no claim could lie under the treaty. That the allegation that 
the civil war, throngh the act of the Government of the United States, 
"destroyed the investments of the claimant," formed no ground of 
claim against the United States. 

The case was submitted without argument, and the claim was unani- 
mously disallowed. 

In the case of Edward Alfred Barrett vs. Tlie United States, No. 18, the 
claimant, resident in England during the war, alleged tliat in October, 
18C4, he purchased for a valuable consideration and was still the pos- 
sessor and absolute owner of a certain " cotton loan bond" of the Con- 
federate States of America, by which the Confederate States bound 
themselves to pay to the bearer £200 sterling, with interest at 7 per cent. 
per annum, semi-annually, on the 1st day of March and the Ist day of 
September in each year, until redemption of the principal at par. That 
the Government of the United States, in the year 1865, "seized all the 
public assets of the said Coufederate States and especially a very large 
quantity of cotton, hypothecated by the said Confederate States govern- 
ment for payment of the said cotton loan, and thus prevented those 
States from paying their cotton-loan bondholders." That in consequence 
of such seizure by the Government of the United States, the principal 
of said bond remained unpaid, aud no interest had been paid thereon 
from the 1st day of March, 1865. The claimant claimed damages £200 
besides interest. 

The memorial came to the hands of the agent of the United States on 
the 14th November, 1871. Though insignificant in amount, it involved 
a principal of the highest importance; and it was understood that it was 
presented as one of a large number of claims of the same character al- 
ready in the hands of Her Majesty's agent, and involving claims against 
the United States on account of debts of the late so-called Confederate 
States to very large amounts. ' The agent of the United Stat-es, believ- 
ing the claim to be neither within the letter or spirit of the treaty, and 
to be one which ought not to have been presented by Her Majesty's 
government to the commission, immediately sent to the Secretary of 
State of the United States a copy of the memorial, with the following 
letter: 
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Ofi'ick oi' THE Agent op thr Uniteti States 
Bki'ouk Tiiii MixKD COMMiaeiON' ON Ambrican akd BiiiTisn Claims, 

Ho. 703 Fifteenth Street, Waehingtoa, D. C, Meeatbei- 15, 1871. 
Sir: I liave the honor to subinih herewith a copy of the raeniDrial iif E.liviird Alfred 
Bitvrett, ycBtenlay flleil witli the Washington eommission nuder the Brlti«h truaty. 

Yon will notice that it is bnaed solely on an alleged liability of the United States 
fur payment of tha cotton loan(so-oallB[l) of the late Confederate Stafea, (ao oalled.) 
It ia tiie firat claim of this character whlsh has been presented to the cnmmiuaion. 

Betieyinj; snoh claims to be entirely ontside the submiBsioQ niaile by the twelfth 
ai'tiele of the treaty, and that the Goverunient of the United States never has oon- 
Hiiuted to submit to avbitration any qnestion of their liability for debts of this charac- 
ter, and that it is not within my province todiaenss or consent to the discussion of tha 
<|iiestion of such liability before tLe commission, I beg to submit the case to you for 

The q^nestions involved seem to pertain more directly to the diplomatic roiatious of 
tiie two countries tbaD to any mere qnestion of legal practice or construction. 
Very respectfully, your obedient aervant, 

ROB : 8. HAI.K, 
Jgeai and Coansel of llie Viiiled States. 
Hon. Hamiltox Fish, 

Secretary of State. 

I am advised that the Goverument of the United States thereupon 
Umnediately, through Mr. Schenelc, the miuister of the ITnited States 
at the conrt of St. James, protested against the presentation of such a 
claim as not within the terms of suhmissiou by the treaty, and requested 
of the British government that the claim he withdrawn. Tliia request 
not having been complied with, the. agent of the United States, under 
specific instructions from the Secretai'y of State, on the 9th December, 
1871, filed with the commission a motion to dismiss the memorial for 
want of jurisdiction, as stating no case for a claim against the United 
States within the intent of the treaty. On this motion the agent of the 
United States, on the 13th December, 1871, submitted a printed argu- 
meat, as follows : 



UOWARD Al.KltED Bauhett ) 

rx. VNo. 18. 

TiiE U-MTBD States. ) 

Argiiimitt far the UuiteH States on mtitiom to dismiss. 

By the twelfth article of the treaty the claims against the United States submitted 
to the itdjudication of the commission are those of subjects of Her Britannic Mnje«ty, 
" arising out of aets committed against the persons or property of subjects of Her Bri' 
tannic Majesty " during the time limited by that article. 

This language is plain and unambigaons. It limits the claims to tliose teebnically 
known as " torts," and those " torts " committed against thu " persons or property " of 
tli3 claimants. 

It coald not bo contended that tbe claims so snbmitted would include a claim on 
contract against the United States, though founded directly on a contract duly ese- 
cutud by an authorized officer of that Government, and plainly violated by that Gov- 

Much less can it be held to Include a contract executed by and in tlie name of an in- 
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Barrectionary oiTjsnii-.atJon, in violation of the Constitution and laws of tlio United 
Sbktea, seeking tlie subversioii of that Goveruruent, levying war upon it, aud Biially 
Biippressed by its power. 

NotwithstiindLag the specious Attempt to disguise the tme nature of this claim nn iter 
an allegation of the destruction l>y the United States, in war, of property " liypotlie- 
cated" by the so-called Confederate States for the seourity of their debts, it is really 
neither more not less than a claim to hold the United States liable for tlie debts ot 
those lately in rebellion i^ainst them, contracted in the very course of sucli rebullioti, 
in aid of it, and from which it drew its chief support- 
To believe for a moment that the United States ever intended to submit such uqiieG. 
tion to arbitration would be, at the same time, to do violence to the Jangnage of the 
treaty, and to falsify the history of that GoVBrnmont by imputing to it a pnstUaiiim- 
ity wboHy nuwarranted by anything in its past career or present condition. It would 
be to believe that the United States have deliberately signified their willingness, at 
the award of this Gommission, to pay debts contracted by their defeated enemies, for 
the solo purpose of the dismemberment of their Goyerniueot and the destruction of 
their liberties ; debts held In the deepest abhorrence by the unanimous sentiment of 
their loyal people, and debts, the assumption or payment of which, in any form, by 
the United Slates, or an joneof their constituent States, has been proliibited by solemn 
constitutional enactment, by that fundamental law to which all treaties, as well as alt 
statutes, are subject. 

When the Government and people of the United States shall acknowledge that in 
their recent snccesaful struggle with rebellion they were wholly in the wrong, and the 
rebels wholly in the right; when they shall determine to compensate the rebels them- 
selves for Iheir losses in person aud property by the war, to pension their widows and 
orphans, and to repudiate the debt of the Federal Government contracted for tbeaup- 
pressioa of the rebellion ; then, and not till then, will they consider the question of 
paying the mercenary foreign subscribers to the rebel loans, more criminal in their 
eyes, ot at least sharing more of their abhorrence, tliao any other partiuipants in the 
gigantic crime. 

The lansuage of the treaty itssif is believed to be abundantly speeifio in excluding 
claims of the character of that in question. If any ambiguity could be found in that 
language, it would be fully removed by I'efereiice to the protocols of confeieoce of the 
Joint High Commissioners, and to facts of nuivoraa! coguizanco in connection with 

By the 36th protocol, under the head of "Articles XII to XVU," it appears that the 
American commissioners, when invited by their British colleagues to include within 
the terms of the treaty another class of claims by Her Majesty's subjects against the 
United States, declined so to do, saying, " That, in their view, the subject was not 
eiubi-aced in the scope of the correspondence between Sir Edward Thornton and Mr. 
Fish under either of the letters of the former ; and that they did not feel justiHed in 
entering upon the consideration of any class of claims not contemplated at the time of 
the creation of the present commission," &c. 

Referring to the correspondence between Sir Edward Thornton and Mr. Fiah, named 
in the protocol, it will be fonnd that the first mention of or reference to the claims 
covered by the twelfth article, is contained in the letter of Sir Edward to Mr. Fish, 
under the date of February 1, 1871, and that in that letter he designates them as 
claims "arising out of acts committed," &e., the same language which was subse- 
quently copied into the treaty, and, with the addition, by way of giving greater point 
and accuracy, of the farther words, " against the persons or property of snbjects of 
Her Britannic M^esty." 

It must be borne in mind that at the time of this correspondence, as well as at the 
time of the conclusion and ratification of the treaty, the Constitutiou of the United 
States contained an express prohibition of the assumption or payment of these debts 
by the Uniled States or by any State, That every officer of the United States, execu- 
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live, leftialativo, and judloia!, was thus bound by this snprome laxv of tUe land and by 
Ilia oath of office to treat as utterly uuH any provisiou of any treaty or statute in con- 
traventiou of that coiiatitntional prohibition, under penalty of iiapeacbrnQUC or its 
equivalent. That thti existence of this constitutional proyisioa was whU known, not 
only to the Secretary of State, theCommiasioiierB,theCbief £:£ecntive, aud the Senate 
of the United States, all parties on the part of the (Juited Statea to the treat; oi to 
this prelim iuary correspondence, hut was equally well known to tlie British minister 
and to the British High Oommissiouers. It eannot, therefore, be for a Tnomeiit belteved 
that the Anierican SecTBtary, in his acceptance of the proposition of Sir Edward by 
his letter of Fehrnary 3— the President of the United States, in directing tliat accept- 
ance — the American members of the Joint High Commission in negotiating and coq- 
cinding the treat'y — the President in ratifying, or the Senate of the United States in 
advising and eonaenting to the same — ever intended to embody in it a provisiou which, 
should violate the fnndamental law of the nation, or that the miaisters aud oomrais- 
sionersof Her Britaiiic Majesty ao understood them to intend. 

In case, too, of any possible ambiguity, it must be borne in mind that this latignage 
first emanated froni Her Mnjesty's nnnister, and that by the settled rules of dipl')matio 
as cveJl as legal coustrnction, the party employing ambiguous langnage is debarred 
from any benefit of the ambiguity. 

But the United Stiites insist tliat the language is not amhignons; that it is plain and 
esplioit, and that within it a claim of this character has no place among the mat- 
ters submitted by the treaty to tbia commisaion for its deciaion. 

Tlieundersigued is warranted iu saying that the words "arising out of acts commit- 
ted," were deliberately and intentionally inserted by Sir Edward iu his letter of Ist 
ITubruary, repeated by Secretary Vmb in his letter of 3d February, and copied and 
' elaborated by the Joint High Commissioners iu the twelfth article of the treaty, for 
the espress purpose of exclading all possible claims of the nature of the debta of the 
Statea lately in rebellion, singly or under any attempt«d and abortive organ is Htl on. 

If the coniisel for the United Statea deemed himaelf at liberty to di.-cu«8 the merits 
of the claim here presented, na within the Jurisdiction of the cnminisston to decide, 
the answer to the claim, on its merits, would be palpable, self-suggesting, aud couclu- 

Bnt he expressly disclaims all intention of aueh discussion, and asks the dismission, 
of the cJaim on the ground specified in his motion. 

BOB; S. HALU, 
Agent and Couiisel of the IMiUd Slatee, 4'i>- 

Oil the 14th December, 1871, tbe commission made luni tiled tlioir 
decision, iinitnimonsly dismissing the claim, as follows : 

Ofi-ick of the Mixiod Commission on British asd American Claims, 

Undkh thk Tbeaty of May B, 1B71, 

Waeliington, D. C. Deceiaber 14, 1S71. 
Edwaud Alkiikd Babiiett 1 

lis. ^No. 18. 

The Usited Statks. ) 

The commission is of opinion that the United States is not liiililo for the payment of 
debta contracted by the rebel authorities. 

The rebellion was a atruggle against the United States for the establishment in a por- 
tion of the country belonging to the United States of a new state iu the family of 
nations, and it failed. Persons con trno ting with the so-called Uoufoderate States volu^- 
tarily assumed the risk of such failure and accepted its obligations, subject to the para- 
mount rights of the parent st^ate by furce to crush the rebel organizaliou and seize all 
its asaetaand property, whether hypothecated by it oruot to itacrcditore. Such bellig- 
erent right of the United States to siiize and hold was not subordinate to the rights 
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■a of tlie rabfl iH'ganizfition created by contract witli the latter; and wlii.n 
niplisheil it put au end to any cUiiia to tlie property 



wliicb tliB creditor o 

We are |]|ioref()re of opinion tEiat alter such seizure tlio elftunaiit hail no interest in 
tlie property, and the cliHin isdlaudaacd. 

L, COHTI. 

.IAS, S. FRAZEIl, 

RUSSELL GUKSEY, 

Commissioimr^. 

Ill view of tlic. attitude taken by the BriLisb governiiieut upon the 
presetitHtion of the claim for so-called indirect damjigea in the " (Jase " of 
the UiLited States before the tribiiiial of arbitration at Geneva, and of 
the intense feeling manifested by the British nation through the press 
and in Parliainwit and elsewhere on that subject, I have deemed this 
case wortiiy of speeiflc and full report. The case involved in i>rincip!e 
the question of the liability of the United States for the entire debt of 
the late Confederate States. If within the jurisdiction of the commission, 
it was plain that the United States might, by the decision of the com- 
mission, be held liable for so much of that debt as was held at the ter- 
mination of the war by British subjects, the amount of which is of course 
a matter of conjecture merely, but which doubtless amounted to many 
hundred millions of dollars. It is impoadble to believe that the Govern- 
ment of the Uuited States conld ever have designed to submit the ques- 
tion of each liability to arbitration ; and it is certain that the people of 
the United States would never have consented to the submission in any 
form of such a question to arbitratioii, or to any measures of which the 
possible result might be to charge them with the payment of the 
debt of the Confederate States or any part of such debt. It is difflcult 
to see why the presentation of such a claim to the commission, and the 
claim made by such presentation that the commission had jurisdiction 
under the treaty to make an award againstthe United States on acconnt 
of this vast debt of their late enemies, the payment of which in any 
form ha<l been prohibited by constitutional enactment, might not 
naturally and properly have produced among the people of the United 
States quite as intense an excitement, and quite as earnest and vigoiwis 
demonstrations of hostility to such submission as were manifested by 
the people of Great Britain in re^spect of the claims for indirect dam- 
ages at Geneva. It is, however, worthy of note that during its pendency 
before the commission, the factof the presentation of such a claim was 
not even in the public press or in Congress or in any other manner 
brought to popular notice, and no angry demonstrations were anywhere 
made in relation to it. 

The disposition of the case before the commission, both in substance 
and form, seems to have been entirely satisfactory to both nations; and 
an analogy may perhaps bo noted between the manner in which the 
commission disposed of this claim, and that subsequently adopted by 
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tlie ti-ibunal ;it Goiieva in respiict to t!ie daiiiis for Uie so-eiiiloil iiidircct 

In tiie case of William Adam, (No. 72,) the claimant, a Eritish subjeot 
(Jomiciled in England, alleged that be nas, in 1862, the owner of certain 
bonds of a railroad company within the United States, amounting to 
$5,000 pviiicipal, with interest, payable half yearly, at six per cent, per 
annum, the interest upon which had been regularly paid in specie up to 
theSIst December, 1861. That in the year 1862, the Congress of the 
United States passed a law making paper money a legal tender without 
any protection to pre-existing contracts; and that immediately after 
that law the paper money of the United States became depreciated in 
value, and the claimant was thenceforward compelled to receive payment 
of his interest in snch depreciated cnrrency, and that the bonds them- 
selves and the prospective interest to become due thereon, had likewise 
become depreciated in consequence of the same legislation. That the 
Supreme Court of the United States had, in 1871, adjudged the act of 
18C2 valid in its application to pre-existing debts. Be submitted with 
his memorial a computation of his losses in the premises, and claimed 
damages $3,309, besides interest. A demurrer was interposed to the 
memorial on behalf of the United States, on the ground that it stated 
no case within the jurisdiction of the commission, and no facts showing 
any liability for compensation to the claimant. 
The couiniission nnanimonsly made an award as follows : 
Tlie conimissi oners ato of opinion tbat the muttera nllejxefl iu tlm nu'incuial do not 
conatitate the hasis of any valid claim against the United States. The elalui is there- 
fore disallowed. 

In the case of Joseph W. Eoach, No. 154, the claim was for the value 
of the brigantiue Madeira and her cargo, which was alleged to have been, 
on the 3d October, 1863, run into by the Clyde, a steamer transport 
owned by the United States, and the vessel and her cargo thereby sunk 
and totally lost. That the collision took place in the course of a law- 
ful voyage of the Madeira from the port of Saint John's, Porto Eico, to 
the port of New York ; and that the Clyde was then upon a voyage for 
the Government of the United States, and under the charge of offlcers of 
that Government. That the collision happened entirely through the 
neglect and default of the offlcers of the Clyde. The memorial claimed 
dama.ges $14,9(i9.50, besides interest. The proofs filed sustained the al- 
legations in the memorial as to the loss of the vessel and cargo by the 
default of the offlcers of .the Clyde, and showed that the matter had been 
investigated by the claims commission of the War Department, and a 
report was made by that commission in January, 1867, assessing the 
damages of the claimant at $11,373.98, besides interest. The only 
question raised in the ease was as to the amount of damages to be al- 
lowed. The commission unanimously awarded the claimant $14,081. 
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Claim of William Soott Millar, Fo. 157. The memorial in this case 
allege«l that the claimant, a British subject domiciled at New Orleans, 
was, on tbe 25th September, 18G4, the owner of 330 bales of cotton, then 
worth $223,253. That on that day the cotton was unlawfully seized and 
taken from his possession by a supervising special agent of the United 
States Treasury Department, and wajs proceeded against for forfeiture 
to the United States, by libel of information filed in the United States 
district court for the district of Louisiana. That the claimant appeared 
in that snit, and claimed restitution of the cotton, bat that it was de- 
tained til! December, 1804, vfhen it was surrendered to him upon the 
eKCeution of a bond by him with sureties to the United States, condi- 
tioned to abide the decree of thecourt upon the libel. That between the 
date of the seizure and the date of the release the cotton largely depre- 
ciated in value, and the claimant was also compelled to pay large sums 
by way of costs. Damages were claimed by reason of the depreciation 
in value and the costs paid, $00,145, besides interest. 

The proofs showed that the cotton in question was purchased at 
points within the confederate military lines in the State of Slis-sissippi, 
under alleged permits issued by a special agent of the United States 
Treasury Department, and was seized on its way through those military 
lines and into the territory held by the United States forces. The dis- 
trict court dismissed the libel for confiscation with costs. No claim for 
damages by reason of the seizure appeared to have been interposed by 
the claimant in that court, and no damages were there awarded him. 

Oa the part of the claimant it was contended that the decree of ac- 
quittal by the district court without certificate of probable cause conclu- 
sively established the seizure as wrongful. That the United States were 
responsible for the seizure as made by an authorized ageiitof the Treas- 
ury Department in the line of his duty and under color of acts of Con- 
gress. And that the act of the agent in making the seizure had been 
expressly adopted by the Government by instituting proceedings for the 
forfeiture of the property. The counsel for the claimant cttetl Gelston 
vs. White, (3 Wlieat., 2i6,and cases there cited;) The Appollon, (9 
Wheat., 332 ;) Hallm Warning, (3 McLean, 332, and cases there cited ;) 
The Caledonian, (4 Wheat., 100 ;) Taylor m United States, (:i Hosv., 197.) 

On the part of the United States it was maintained that the proofs 
conclusively showed the purchase of the property by the claimant 
within the enemy's lines, and his attempted transportation of the same 
through those lines into tlie Federal jurisdiction, to have been illegal 
and not warranted by his permits; that the cotton should have been 
condemned by the district court ; that the decree of that court was not 
conclusive agiiinst the United States upon the claim now preferred for 
danuiges, and that the commission were entitled to look into the proofs 
and adjuiiicate upon the question of the liability of the United States 
for damages as an original question; that the claimant might have 
presented and prosecuted his claim for damages against the United 
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States in the district court in the action bronght against him for for- 
feiture, and might there have recovered liia damages if lawfully entitled 
to the same; and that nntil he had exhausted his remedy before the 
tribunals of the United States, he had no standing to make reclama- 
tion before the eommiasion. The commission unanimonsly disallowed 
the claim. 

Amos Bigland'a claim, 'So. 190, was for damages for the detention of 
the British steamship Tubal Gain, in the port of New York, from the 
8th April to the ICtli July, 1803, one hundred days ; and damages were 
claimed, $38,378, besides interest. The claimant was a British mer- 
chant domiciled in the city of iTow York. He chartered the Tubal Cain 
to one Mora for a voyage to Matamoras ma Havana and back to New 
York. Bhe was loaded by the charterer, and on the Sth April, being 
ready to sail, clearance was refused by the custom-house authorities, and 
she was seized by the United States authorities, the collector of the 
port and the military commander of the department concurring in the 
seizure, on the charge that she was undertaking to carry on an illicit 
voyage between Sew York and the blockaded ports of Texas, and was 
carrying out contraband of wai' destined for the confederacy, and 
was also carrying passengers engaged in contraband trade with the 
enemy, one of them being an agent of the Confederate States govern- 
ment engaged in the purchase of munitions of war. Mr, Edwards 
rien'epont, of New York, was commissioned by the War Department 
to examine and report upon the case. On the 26th May he made hia 
report, sustaining in substance the charges named as to two passengers, 
Blum and Sutton, whom he found having contraband goods on board 
intended for the Texas trade, and engaged in the service of the enemy ; 
but reported that neither the owner or charterer of the vessel had 
knowledge that any of the goods shipped were contraband of war or 
were intended for illegal trade. He further reported that there was 
reasonable cause for detaining the vessel, but recommended that the 
vessel be discharged from custody, and the goods be delivered up to 
the owners on their application and receipt for the same. The report was 
approved by the Solicitor of the War Department, and the vessel was 
surrendered on the ICth July and her cargo returned to the shippers, 
with the exception of the goods of Blum and Sutton. 

On the part of the United States it was contended that the refusal to 
I'loar the vessel, lier detention for examination, and the unlading of her 
cargo for that purpose, were lawful acts ; that they were done under the 
authority of the regular custom-house officials of New York, and that 
the fact that those oiBeiala were aided by the military authorities in no 
respect affected the character of the transaction ; that the facts of the 
case were such as in a prize court would hare certainly juatified thecai)- 
ture as one by " probable cause " if the vessel had been captured on the 
high seas and brought into port and libelled as prize; that the same 
11 11 



,y Google 



102 AJIEKICAX-15RITISH GLAIJIS COMMISSION. 

principies were to be applied iti the consideration of this case of deten- 
tion, and tliat no liability existed against the United States on account 
of it. 

The comnmsioQ unaninionsly made an award in favor of the claim- 
ant for §4,800. I am advised that this award was made in respect only 
of the deteatioa of the vessel, between the date of Mr. Pierrepont's re- 
port and her final discharge, the commission holding that detention un- 
reasonable. 

In the ease of Thomas Grant, No. 2U, the claimant, in addition to his 
claim for tobacco, captured in rnnning the blockade from Wilmington, 
before reported, claimed $7,000 damages for the alleged breaking up of 
his lawful business as a manufacturerof tobacco by the "terrific shelling 
of the city of Petersburg," by the United States forces in 1864 and 1865, 
" which was so violent at times, daring the period of ten months, that 
no business could be regularly and successfully conducted within the 
city limits," He also claimed the further sum of $1,440 for his interest 
in a quantity of tobacco, which he alleged was lost in South Carolina 
while in the course of transportation to remove it out of the reach of 
the Federal Army under General Sherman. It was not alleged that the 
loss was caused by the United States forces except as the remote cause 
of the removal. On demurrer the commission unanimously disallowed 
the claim. 

In the case of William Cleary, No. 'J20, the claimant, among other 
claims set up in his memorial, claimed $5,000 damages for an alleged 
violent assault, wounding, and ill treatment committed upon him by a 
private soldier of the United States Army, at Havaunah, in March, 18C5, 
by which he alleged that his life was endangered and himself disabled 
for some months. No allegation or proof was made connecting any offi- 
cer of the United States, or any other person except the assailant, with 
the alleged assault. The commission made an award in favor of the 
claimant in respect of property taken for the use of the United States, 
but gave nothing on account of the alleged assault- 
In the case of Sheldon Lewis, No. 287, the claimant allegeil that, iu 
March, 1863, he was the owner of the bark Matilda A. Lewis, on which 
vessel was laden in that month a quantity of fowls destined for Havana. 
That the officers of the United States refused to permit the vessel to 
leave with the fowls, and took possession of them. That subsequently 
the consignee of the fowls in Havana brought suit against the vessel in 
the United States district court for the southern district of New York 
for the value of the fowls, and recovered judgment for $1,100, for 
which amount, with the atlditional sum of $600 costs expended by him, 
the claimant claimed an award. 

It appeared from the evidence that, by order of the Secretary of the 
Treasury of 19th May, 1863, officers of the custom-hoiises of the United 
States were directed to refuse clearances for the exportation of "horses, 
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mules, and live-stock," and to cause tli© detention of all animals at- 
tempted to be so exijorted. That tlie fowls in question had been shipped 
by one Glas npon the vessel for Havana ; that the customs officers in 
New York construed the order of the Secretary of the Treasury as 
covering fowls, refused to grant clearance for them, and ordered them 
to be relanded. The fowls were relanded and delivered to the shipper, 
and the charterer of the vessel having produced to Glas one of the tri- 
plicate bills of lading, Glas signed a memorandum on same, annulling 
the bill of lading. Meantime Glas Lad procured from the agent of the 
consignees at New York an advance of $700, on one of the triplicate 
bills of lading for the fowls. This fact was not disclosed to the charterer 
when the bill of lading was cancelled by Glas, The consignee subse- 
ijuently brought suit against the vessel and recovered on the ground of 
his advance made to Glas upon the bill of lading, and that the surren- 
der of the fowls by the charterer to Glas, and the cancelling of the bill 
of lading by Glas did not prejudice his rights, and that the order pro- 
hibiting the exportation of live-stock was unlawful, and that if lawful 
it was not intended to include fowls. (See report of the case Desvernine 
V. The Bark Matilda A. Lewis, 5 Blatchford's C. 0. R., 520 to 523.) In 
a like case, subsequently brought to the notice of the Secretary of the 
Treasury, and involving the construction of the order of 19th May, 1803, 
the Secretary held that the order did not cover poultry. 

On the part of the United States it was contended that the construc- 
tion placed by the custom-house officers npon the order of the Secre- 
tary of the Treasury was evidently an unjtist and forced construction ; 
that if application had been made at once to the Secretary of the 
Treasurj-, the decision of the enstoms-ofiicers at New York would have 
been overruled, and that the United States were not responsible for the 
error of jadgmeut of such subordinate officers till proper resort was 
had to some responsible and chief officer of the Government, whose 
decision upon the question might bind the Government. Also, that if 
the United States were liable for the wrongful acts of the customs- 
officers, the claimant was in no position to maintain this claim ; that 
tlie charterer of his vessel had wrongfully allowed the fowls to be 
returned to Glas, the shipper, on his cancellation of one of the bills of 
lading, without calling in the others, upon one of which the advance 
of the consignees had already been made ; that the owner of the vessel 
had therefore been made liable solely by the default of his charterer, 
by whose acts certainly the United States could not be prejudiced. 

The commission made an award in favor of the claimant for $l,8i9 ; 
Mr. Commissioner Frazer dissenting. 



1. A. E. Campbell & Co., chumants in No. 290, churned from the 
United States $25,SS1, besides interest, the alleged value of a cargo of 
sugar on board the brig John "Welch, which brig was alleged to have 
been captured by the privateer Jeff. Davis, and carried into Charleston, 
S. C, where her cargo was sold, but the prooeeds of the claimant's por- 
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tiou of tlie same werebeld by the confederate governmeut, toberefuuiled 
to the claimants. Tlie Diemorial farther alleged tliat, " iQ the month of 
February, 1865, the tTnited States troops took military possession of 
Charleston, S. C, and seized the confederate treasury and all confed- 
erate property therein, and shortly afterwards seized and took posses- 
sion of all property, whatsoever or wheresoever, belonging to or in the 
possession, custody or control of the said Confederate States, includiug 
the proceeds of the cargo above referred to." The United States inter- 
posed a demurrer to the memorial. On the argument of the demurrer, 
Her Majesty's counsel, on behalf of the claimant, urged that it was pos- 
sible for the claimants, under the allegations of the petition, to make 
out a ease of property taken by the United States, " by showing that the 
proceeds of their sugar were kept separate and distinct from the funds 
of the confederacy, and marked or noted as theirs, and thus remain- 
ing in specie were captured." That in such ease they might be entitled 
to recover. On this ground the demurrer was overruled by the com- 
mission. Subsequently the claimants having failed to make any proof 
of such capture of their property in specie, and appropriation of it by 
the United States, the claim was unanimously disallowed. 

The case of Barron, Forbes & Co., No. 3U. In this case the claim- 
ants alleged that in the year 1S45 one Andres Oastillero, a Mexican 
citizen, became the owner, under the miniog laws of Mesico, of a valu- 
able quicksilver mine in California, then a part of the Mexican territory, 
since known as the l^ew Almaden mine. That on the subsequent ac- 
quisition of California by the United Stat-es they were notified of Caw- 
tillero's title. That in 18i6 and 1847 the claimants duly succeeded to 
the title of Castillero. That by the ti'eaty of Guadalnpe-Uidalgo, 
between the United States and Slexico, by which treaty Mesico sur- 
rendered California to the United States, the faith of the United States 
was pledged that property of every kindbelonging to Mexicans should 
be " inviolably respected." That iu March, 1S51, the Congress of the 
United States passed a law which in effect proceeded on the assump- 
tion that all unoccupied land in California was public property, and which 
allowed proof to he taken by allegedownersof the titles before commission- 
ers appointed for tbat purpose, with the right of appeal to the United 
States courts, 'and finally to the Supreme Court of the United States; thus 
casting upon the claimants onerous burdens in the establishment of 
their lawful title. That this act was, in effect, a confiscation in favor of 
the United States of all landed property in California, subject only to 
its being averted by such proofs ; and was, " in its spirit and effect, a 
violation of the rights of property, and an infraction of the true intent 
and meaiiing of the said treaty." That the claimants filed their claim 
before the commissioners in California on the 30th September, 1852, and 
that those commissioners, on the Sth January, 1856, affirmed the claim 
of the claimants as to a portion of the property, but rejected it as to 
the remainder, on the ground that their title under the alleged grant, as 
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to the property in respect of wliiolitiieir claim was rejected, was inchoate 
and imperfect afc the date of the treaty of GnaclaUipe-Hidalgo. That 
the Uuited States appealed from the decisioa of the coinmissioners to a 
tribunal, conipoaed of the circuit and district judges of the TJuited 
States sitting in California, under the statute; which tribunal, iu 1857, 
issued ail injuuction restraiuiag the claimants from fnrtlier working the 
mine until the further order of the court. That this tribunal finally, on 
the IStli January, 1861, renderetl a decree substantially confirming the 
decision of the original commissioners, establishing the title of the 
claimauts to a part of the property and rejecting it as to a part. That 
from this judgment both the claimants and the United States appealed 
to the Supreme Court of the United States; which court, iu the year 
18G3, rendered a final judgment reversing that part of the decree which 
established claimants' title to a portion of the propeHy, and dismissing 
claimants' appeal as to the other portion of the decree, and remanding 
the cause with direction to dismiss the entire petition. The report of 
the case, in the Supreme Oonrt, is found in the second volume of Black's 
lieports, page 17, under the title of " The United States mi Castillero." 
The memorial disclaimed all imputation of intentional wrong by the 
Supreme Court of the United States, but alleged that their final 
judgment was erroneous; and further alleged that, immediately alter 
the decision of the Supreme Court, au order was issued by the President 
of the United States, to the United States marshal for California, di- 
recting that the memoriaiists be ejected from their property, and that 
it be placed in the possession of an agent of the United States. That, 
" while thus under iiressiire and duress, and threatened with eviction 
from their property," by the United States, the claimants gave a quit- 
claim of their interest in the entire property to a Pennsylvania corpora- 
tion — the Quicksilver Mining Company — receiving for this conveyance 
the sum of $1,750,000, and that their grantees had since remaiued in 
possession of the mine, " undisturbed by any claim of the United States;" 
and had received, and still contiuued to enjoy, a revenue of about 
$1,000,0(0 per annum from the mine. It also alleged various acts of 
unfairness and oppression by the attorneys, agents, and officers of the 
United States during the peadeaey of the litigation in the lower courts, 
before the final appeal to the Supreme Court. The claimants claimed 
an award for about $16,01)0,000, besides interest. A demurrer was in- 
terposed to the memorial, on behalf of the United Stat3S, on, the follow- 
ing grounds : 

1. The said memorial sets fjrtli no acts eoiiiiultteil against the propnttyoC the claim- 
ants within the timeliinitedbytlie tready for which tlie United States ai-e responsible, 
or on aoconnt of wliioli reclamation lies in favor of the claimants againat the United 
States. 

3. The allegations in the memorial of the alleged injni-iea to the claimants' rights by 
the passage of the law of 3d March, 1851, as alleged in paragraph 15 of the memorial ; 
and by the alleged wrongfnl aud oppresaivo acts of the United States and of their 
olficers and asents in their opposition to the allowance nf the claimants before the 
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commissi onera, lia sut fortli in paragrapli 20 of tlie memorial ; by tiie appeul mid otlier 
alleRed imjiist and oppressive proceedings set forth in paragrapli 21, and by tlie pro- 
ceedings Bet forCli in paragraplis 23, 23, 24, 26, 27, 23, 29, 30, 31, and 32, show all of said 
transactions to have talien place before the IStli day of April, 1861 ; and thereby the 
said transactions are not the subjects of reclamation before this oommission. 

3. The decision of the Supreme Cocitt of the United States npoii the olaima of the 
memorialists in tlie year 1863, as set forth in paragraphs 33, 34, 35, and 36, of the 
memoiial, and the alleged acts of the Frostdeut of tlio United States in execution of 
the judgment of said court, as set forth in paragraph 37, do not constitute un act or 
acts against the persons or property of subjects of Her Britannic Majesty within the 
provisions of the twelfth article of tho treaty, by ooonsion of which reclamation lies 
agMust the Uiiited States. 

4. The only acts alleged in the memorial as occurring within the time limited by the 
treaty are the judgment of the Supreme Court of the United States upon a cause duly 
and lawfully pending Ijefore them,- and the proceedings Ju dae eonrse of law for the 
eniorcement of execution upon the said judgment; the memorial distinctly negativing 
any allegation of fraud or willful injustice in the said conrt, no reclamation lies on be- 
half of the claimants before this commission by reason of such judgment, or the lawful 
proceedings in execution thereof. This commission has no jivrisdtctiou to review the 
judgments of tho regularly-constituted judicial tribunals of the United States or of 
Great Britain, -at least in the absence of allegations of fraud, oomiptioa, or willful or 
intentional iojiisiiee or injury. 

5. The memorial shows (paragraph 3D) that tho claimants or their predecessors, be- 
fore eviction, from their said property under the said judgment, voluntarily sold and 
conveyed to another party, to wit, the Quicksilver Mining Company, all their rights in 
and to tho premises in c[uestion; and that their said grantees have since remained in 
undistorhed possession of the property in question. The claimants, therefore, appeaf 
tK) have iiover been disturbed in the possession of their said alleged property ; aad no 
injury is shown to them or their rights, on account of which reclamation lies against 
the United States. 

6. No reclamation lies on behalf of the claimants against the United States on ac- 
count of any alleged infraction by the United States of the provisions of tlie ti'eaty of 
Guadalupe Hidalgo, the provisions of that treaty protecting the rights of pi-operty 
only of Mexicans, citizens of the republic of Mexico, and not of subjects of Hur Britan- 
nic Majesty, 

7. The allegations in tlie memorial do not eliow any infraolion by the United States 
of the provisions of the treaty of Guadalupe Hidalgo. 

8. The nUegations in the memorial show no infraction by the United States upon any 
rights of the claimants or their predecessors under the law of nations. 

9. The allegations in the memorial show a case simply of adjudication by the regular 
judicial tribunals of the United States having jurisdiction of the subject-matter, and of 
the persons of the parties, concerning property lying within the limits of the United 
States, without fraud, corruption, oppression, or willf nil njostiee. Such adjudication is 
not reviewable by this commission, and the parties to the same have no standing for 
reclamation against the United States. 

10. The allegations in the memorial fail to show the claimants Eritish subjects, or 
entitled to a standing as such before this cottmiission. 

11. The allegations in the memorial fail to show the present claimants to have suc- 
ceeded to any alleged title of Andres Castiliero in or to the property in q^uestion, or to 
any title of the original firm, so-called, of Barron, Forbes & Co., to the said property. 

12. The allegations in the memorial fail to show any title in Andres Castiliero, the 
alleged source of title in the claimants in or to the premises in question. 

13. The allegations in the memorial fail to impeach tho judgment of the Supreme 
Coui-t of the United States upon the said case pending before them, or to show said 
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On the argumeut it wus contended, on the part of tlie "Uuited States : 

1. That all the allegations in the memorial touching the nnjnst action 
of the United States by its statates and legal proceedings prior to the 
13tli April, X361, were outside the jurisdiction of the commission as es- 
tablished by the treaty; and if the Uuited States or their authorized 
agents had been guilty of any wrong in these respects, such a wrong 
was not within the jurisdiction of the commission. 

2. That the only act of the United States or any of their ofiftcers 
alleged in the memorial to have been committed within the treaty time, 
is the adjudication by the Supremo Conrt of a case regularly pending 
before it on appeal by both parties from an inferior tribunal. That this 
decision is in express terms admitted by the memorial to have been 
honestly rendered without corruption or partiality. That sneh action 
of the conrt is not an act committed against the persons or property of 
subjects of Her Britannic Majesty, within the meaning of the twelfth 
article of the treaty. 

3. That the claimants were never, within the treaty time, disturbed 
in their possession of the property which they claim, or evicted there- 
from. That at the conclusion of the litigation they voluntarily parted 
with all their pretended title to thepi-operty, and surrendered its posses- 
sion to their grantees, who have since remained in undisturbed jtosses- 
sion. 

4. That the claimants have no standing to claim for any alleged 
infraction by the United States of the provisions of the treaty 
of Guadalupe- Hidalgo, That that treaty provided only for the protec- 
tion of the rights of property of Mexicans ; and that the vindication of 
the rights of Mexico and her citizens under that treaty does not lie 
with the British government, and is not a subject submitted to the de- 
cision of this commission. 

5. That under the rules of international law no ground of reclama- 
tion by Great Britain against the United States, on behalf of these her 
alleged subjects, appears from the memorial. They became parties lit- 
igant before the Supreme Conrt, a judicial tribunal of the United States, 
in respect of lands lying within the United States, and in a casein 
which the court had unqnestioned jurisdiction. Their rights were, as 
they themselves admit, honestly and fairly, but, (as they allege,) erro- 
neously adjudicated there. Without awaiting eviction from the prem- 
ises, they voluntarily parted with their entire claim to the lands, min- 
ing privileges, and all enjoyments and profits of the same ; that if their 
grantees had been evicted from possession, the claimants conld not be 
the parties to claim redress, having voluntarily surrendered all their 
rights ; but their grantees had not been evicted ; the whole estate with 
its vast revenues had continued to be enjoyed by the parties to -whose 
enjoyment tlie claimants voluntarily ceded it. 

On the part of the claimants it was insisted by Her Majesty's counsel 
that tlie annulling of the title of the claimants by the decree of the 
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Siipreraii Court in 1S63, and tlie direction 'by Ibe President of the United 
States to tbo United States marshal in California to espel the claimants 
from their property, constituted acts against the property of British sub- 
jects, bringing tbem within the jurisdiction of tlie commission. That 
the conveyance by the claimants to their grantees was a conveyance 
under dnress of these acts, and did not discharge the liability of the 
United States, except so far as the amount received by the claimants 
from their grantees as purchase-money might go to reduce the amount 
of their loss. That it was within the jnrisdiction of the commission to 
review the jndgment of the Supreme Court, and if found erroneous to 
award compensation to the claimants for their losses by occasion of it. 
Her Majesty's connsel cited Gah'o Dereeho Internacional, vol. 1, c. 9, §§ 
SCO, 292, 797, page 391 ; Ve Felice Droit de J^ature et dex Gens, vol. 2, p. 
9 ; Burlamagvi Droit Se Nature et Sea Gens, vol. — , p. 3, c. I ; Phillimore, 
vol. 1, 5 168; Eutherforth, vol. 2, book 2, c. 9, §^ 12, 13, 19; JIanniug's 
Law of Kations, 383 ; Lawrence's Wheaton, 073, 074, 079 to CS2 ; Hal- 
leek's Int. Law, 55 15, 10 ; Story'ri Conflict of Laws, 55 591, 5i)2. 
The commission un<;nimonsly disallowed the claim. 

George H. and James W. B. Money, No. 324. The memorial in this 
case alleged, in effect, that the claimants were the owners of certain 
shares in the Bank of Louisiana, at New Orleans, which shares jiaid 
large dividends up to the year 18C1; that at the close of that year, 
"in consequence of t lie war in America between the Northern and 
Southern States, and of the occupation of Kew Orleans and of the 
bank by General Butler, the bank ceased to pay any dividend or bonus," 
and the claimants have never since been paid any dividends; 
that at the time of the cessation of the dividends the shares were 
worth $31,200, but that since that date they had been substantially 
valueless. The claimants claimed §33,720, besides interest. On demur- 
rer by the United States, the claim was unanimously disallowed. 

William E. Hodges, No. 354. This claimant, by his memorial, stated 
seven distinct claims against the United States, upon Avhich he claimed 
awards to the amonnt of 81,474,155, besides interest. 

1. For 200 bales of cotton alleged to have been owned by the 
claimant in July, 18Gi, at Fort Adams, Mississippi. This cotton 
was alleged to have been seized by the United States miiitary 
forces at Fort Adams, in August, 1804, and 178 bales of it sent 
to Few Orleans; the remaining 22 bales he alleged were carried 
off by the teamsters who fled fearing that their teams, as well as the 
cotton, would be seized by the United States officers. The cotton 
brought to New Orleans was, on its arrival, tnrued over with other cot- 
ton by General Caiiby to B. F. Flanders, a Treasury agent of the United 
States. The claimant brought suit against Flanders in a Louisiana 
conrt to recover the cotton, whicli suit was afterwards discontinued 
with other like suits brought by other claimants of cotton against 
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Flamlers, on a stipulation for the ilelivery of the cotton to the respect- 
ive claiiaaiits, aecordiuH: to their shares, as stipnlated between tliem- 
selres, by which stipulation Hodges was eutitlei3 to 122 bales. Ho 
claimed damages for the 7S bales which he failed to receive, aud for 
depreciation of price on the 122 bales received by him, and for legal ex- 
penses incurred, to the amount of $100,850, besides interest. 

2. The Kccond elaim was for " hospital taxes " alleged to Lave been 
paid by the claimant to the military authorities at Sew Orleans under an 
order of Major-General Banks, then in command there, requiring that 
all cotton coming to Sew Orleans should pay a tax of $5 per bale ; 
sugar, §1 per hogshead, &s., &e. The claimant alleged that he paid 
said taxeii under protest to the amount of ®20,924, for which amount, 
with interest, he claimed damages. 

3. The third claim was for 1,000 bales of cotton alleged to have been 
partly destroyed and partly carried off by the military forces of the 
United States, near Alexandria, La., in March, 1864, for which he 
claimed $425,040, besides interest. 

4. The'fourth claim was for a quantity of cotton near Pearl Eiver, 
Mississippi, which he alleged was, " by the neglect and inefftciency of the 
naval and military ofQcers in command of the district, entirely and 
totally lost to your memorialist,*' aud for which he claimed $224,000, 
besides interest. 

5. The flt'th claiju was for a quantity of sugar and molasses, alleged 
to have been stored by the memorialist in March, 1804, upon Old Eiver, 
in Point Coupee, Louisiana. The claimant alleged that he sent a vessel 
in March, 1804, to remove thiB sugar and molasses, but that the vessel 
was prevented by the United States gun-boat fleet from landing aud 
taking onboard the sugar and molasses, and that in consequence the 
sugar and molasses '* were entirely lost to your memorialist." For this 
he claimed §35,173, besides interest. 

6. The sixth claim was for a quantity of sugar, alleged to have been 
purchased in March, 1304, by the claimant, from one Thorne, a resident 
of Saint Martin's Parish, La., where the sugar was situated. The 
claimant alleged that be hired a United States transport from the 
quartermaster of the United States Ai-my, to whom he paid the sum of 
$3,000, to bring out the sugar from the plantation, where it was stored, 
to Erashear City, La., to be thence transported to New Orleans. That 
84 hogsheads of theSOO purchased were brought out by said transport to 
Erashear City, where it was seized by the United States authorities, 
and libelled in the United States district court, but said libel was dis- 
missed and the sugar surrendered. The United States authorities, 
however, prohibited the transport which the claimaut had hired from 
returning for the remainder of the sugar; and, in consequence of such 
refusal, he allegeil that the sugar was shortly afterwards destroyed by 
confederate scouts. For his losses in this regard, he claimed $81,505, 
besides interest. 
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7. Tli{! seveiitli eiaim was for a large quantity of cottou alleged to 
have been purchased by the claimant in tlie States of Louisiana and 
Mississippi, 1,000 bales of whieli lie alleged to liave been destroyed by 
troops of tbe United States, and tlie remainder to Iiave been lost and 
destroyed tlirougli the negligence and default of the United States 
authorities. Under this claim he claimed an award for $580,000, be- 
sides interest- 

During all the transactions in question the eiaimant was domiciled 
ill ]S"ew Orleans. 

The questions arising in the case were, to a large extent, questions 
of fact, the recapitulation of which here would be unprofitable. In 
regard to most of the property set forth in claims 1, 3, 4, 5, 0, and 7, 
it was contended by the United Stntes that the claimant's title was in- 
valid, as obtained by unlawful purchases from enemies of the United 
States of property within the enemy's country, in violation of the uon- 
interconrse statutes of the United States, and of the general laws of 
war. The permits under which most of this property was alleged to 
have been purchased were also claimed by the United State's to have 
been irregular, collusive, and fraudulent, issued in violation of law, and 
giving to the claimant no right to trade within the enemy's country. 

In regard to the claim for payment of alleged illegal taxes, being the 
claimant's second claim, it was contended on the part of the United 
States that the tax was a lawful one, imposed by the commanding offi- 
cer at New Orleans, while that city was governed solely by martial law, 
as a condition for the carrying on of trade in that city ; and its proceeds 
properly applied to the relief of the poor of the city, with whose care 
the military authorities were of necessity charged. That it was a tax 
imposed upon all persons trading in the city without discrimination, and 
voluntarily paid by the claimant in common with all other persons in like 
situation in New Orleans, Various other questions in regard to all the 
claims were raised and discussed by the respective counsel, but they 
were mainly such as relate only to the special circumstances of thecase 
and the questions of fact involved in the evidence in relation to them. 

The commission made an award in favor of the claimant for $3i,150, 
Mr. Commissioner Frazer dissenting. I am advised that this award 
was made entirely in respect of the claimant's first claim above recited, 
and of the amount paid by the claimant to the United States quarter- 
master for the use of the transport, as set forth in the sixth claim. 

In the case of Peter Maxwell, No. 385, the memorial alleged that the 
claimant, during the entire war, was a resident of Liverpool, That in 
the year 1862 proceedings were instituted in the United States court 
for the district of Kansas for the confiscation of four lots of land 
situated in the city of Leavenworth, Kaiis., a State not in rebellion, on 
the alleged ground that the claimant was a rebel in arms against the 
United States. The only notice of the proceedings to the defendant 
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was a constructive notice by publication purauaiit to tlie statute. No 
appearance beiug had by the now claimant, a decree of confiscation of 
two of the Jots passed by default. As to the other two, the libel was 
dismissed. 

The proofs before the commissioTi clearly showed that the allegations 
in the libel as to the claimant being engaged in the rebellion against 
the United States were unfoandcd. 

The commission made an award in favor of the claimant for $1,783. 

Bailey & Leetham, claimants, No. 3S6. The claimants were the 
owners of the British steamship Labuan, wbich, on the 5th of November, 
1863, was in the port of New York laden with a cargo of merchandise 
destined for Matamoras. On that day her master presented the mani- 
fest to the proper oliicer of the custom-house at New York for clearance, 
but such clearance was refused, and the refusal continued up to the 13th 
of December, 1S03, on which day it was granted. The memorial alleged 
that this detention was by reason of instructions received by the cus- 
tom-house officers from the proper authorities of the United States to 
detaiu the Labuan, in common with other vessels of gi'eat speed destined 
for ports in the Gulf of Mexico, to prevent the transmission of informa- 
tion relative to the departure or proposed departure of a military 
expedition fitted out by the authority of the said United States. The 
memorial claimed damages for the detention $38,000, being at the rate 
of $1,000 per day, the memorial alleging that on a former seizure and 
detention of the same vessel, from February to May, 1SC2, when libelled 
as prize, this rate of compensation for the detention had been awarded 
to the owners by the district court of the United States. 

On the part of the United States it was contended that the detention 
of the Labuan, under the circumstances alleged in the memorial, was 
within the legitimate and recognized powers of the United States; 
that it was no infringement upon the rules of international law or 
upon any treaty stipulations between the United States and Great 
JSritain, and that it gave no right of reclamation in favor of the 
claimants against the United States; that the right of self-protec- 
tion, by temporarily refusing clearance to vessels through which in- 
formation of great importance in regard to military movements is likely 
to reach the enemy, must bo regarded as of necessity permissible to a 
government engaged in war; that at the time of this detention im- 
portant military movements then in progress in connection with the 
occupation of New Orleans by the Federal forces, including the dis- 
patch of General Banks, with large re-enforcemente, to supersede General 
Butler in the com mand there, were in progress, and made it of the utmost 
importance that these movements should be carefully kept secret from 
the rebels; that the detention of the Labuan was not by any discrimi- 
nation against her as a British vessel, or against British vessels as such. 
All vessels capable of such a rate of speed as to make their departure 
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dangerous iu this regard were detained alike. That no claim had ever 
been made by tlie Britisli government, through tlie usual diplomatic 
channels, upon the United States for compeusatiou ; and that it could not 
he believed that such claim would not have been made if Her Majesty's 
government had considered such a claim valid. The counsel for the 
United States cited, in this connection, the letter of Mr. Stuart, Her 
Majesty's minister at Washington, to Mr. Seward, of Ist August, 1862, 
{U, 8. Dip. Cor., 1862, 1803, part 1, p. 373,) upon a somewhat analogous 
question, in which Mr. Stuart says : 

I have been inatnioted to state to you tlmt Her Majesty's govei'miieiit, after cou- 
Biderlng tliese dispatclies, in connection ivitli tlie law-officors of the Ciowii, are of 
opinion tbat it is competent for the United States, as a belligerent power, to protect 
itself within its own porta and territory by refusing olearanoes to veBSols laden witli 
contraband of war or other specified nrtioles, as well as to vessels which, are beliered 
to be bound to confederate ports. And tbat so long as such precautions are adopted: 
equally aud indifferently in ail cases, without reference to the nationality or origin of 
any particular vessel or goods, they do not afford any just ground of complaint. 

The case of the detention of the Labnan, it was contended on the 
part of the United States, was governed by the same principles aud 
justified by the same rules as the cases referred to by Mr. Stuart. The 
counsel referred to tbe decision of the commission upon the Americau 
claims against Cfreat Britain, growing out of the prohibition of the ex- 
portation of saltpeti'e at Calcutta, (American claims, Nos. 11, 12, 10, 18,) 
hereinbefore reported, and in which such prohibition was held by the 
commission not to involve a violation either of international law or 
of treaty stipulation ; and urged that the principles which would sus 
tain the validity of such prohibition must also include such a case as 
the detention of the Labuan. 

The conusel for the claimant maintained that the detention of tbe 
Labuan was in effect a deprivation of the owners of the use of their 
property for the time of the detention for the public benefit; that it 
was in effect a taking of private property for public use, always justified 
by the necessity of the State, but likewise always involving the obhga- 
tion of compensation. He cited 3d Philliraore, 42, and Dana's Whea- 
tou,153, n. 

The commission unanimously made an award in ilivor of the claimant 
for $37,392. 

In the case of Catliariae J. Johnson, executrix, So. 419, the memo- 
rial alleged that the claimant's testator was the sole registered owner of 
the British schoonei' James Douglas, which vessel,'wbile on a voyage 
from Cuba to New York, met with disaster which led to her being 
abandoned by the master and crew: that she was subsequently fallen 
in with by a United States vessel of war, which took her into the port 
of Beaufort, North Carolina, where she was appropriated to the use of 
the United States Government; that on application to tbat Govern- 
ment for lier restoration, the Secretary of the Navy gave directions tbat 
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the vessel be surrendered to her owuer on his reuouiiciug all claims for 
the use of theyessel by the United States; that, notwithstanding these 
orders, the vessel had never been restored to lier owner, but was atill 
in the port of Beaufort under the control of the officials of the Fnited 
States. The claimant claimed damages §(7,000, besides interest. 

The proofs showed that, after the vessel was brought into port, aud 
before any elaim was interposed on behalf of her owner, some use had 
Jjeeu made of the vessel by the S a vy Department; that the claim of 
the owner was interposed through the British legation, and that the 
United States Government at once offered to snrrender her on payment 
of a reasonable salvage to the officers and crew of the vessel which 
brought her in. Some objection being made to the payment of the sal- 
vage asked, the United States Goverament directed her surrender with- 
-out salvage, on the claimant's waiving claim for compensation for the 
use that had been made of her while in port. No objection was made 
to this condition, and no further claim was ever advanced by any pei'son 
for the vessel. She remained lying at Beaufort waiting requisition of 
her owner, and nothing further was ever heard of the matter until the 
filing of the memorial before the commission. 

The commission (Mr, Commissioner Guruey dissenting) made an 
award in the following words : 

We fliiDk it (loeB not appear that the Uaited States appropviated the vessel, and we 
regard it as yet being the claimant's property. The claim is, therefore, disallowed. 

Ail which is respectfidly submitted, 

ROB: S. HALE, 

Auriit of the Ihnted States, d-c. 
WASiiisaTOS, lioremhet- 30, 1873. 
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Articles of the treutif relatbi{j to (he commission. 

Article XII. 

Tbc lilgb, contracting parties agree tliat all claims on the p;u-t of" 
corporations, companies, or private individuals (citizens of the United 
Btates) upon tbe government of Her Britaouic Majesty, arising out of 
acts committed against tbe person or property of citizens of the United 
States during the period between the thirteenth of April, eighteen hun- 
dred and aisty-one, and the ninth of Apiit, eighteen hundred and sixty- 
iive, inclusive, not being claims growing out of the acts of the vessels, 
referred to iu Article I of this treaty, and all claims, with the like ex-; 
ception on the part of corporations, companies, or private individ- 
uals, (subjects of Her Britannic MHJesty,) upon the Government of 
tbe tjidted States, arising out of acts committed against tbe persons or 
property of subjects of Her Britiinnic Majesty during the same period, 
which may have been presented to either govermneut for its interposi- 
tion with the other, and which yet remain unsettled, as well as any 
other such claims which may be presented within tbe lime specified im 
Article XIV of this treaty, shall be referred to three commissioners, to 
be appointed in the following manner, that is to say i One commissioner 
shall be named by the President of tbe United States, one by Her Bri- 
tannic Majesty, and a third by the President of tbe United States and 
Her Britannic Majesty conjointly ; and in case the third commissioner 
shall not have been so named within a period of three months from the 
diite of the esehatige of tbe ratifications of this treaty, then tbe third 
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commiBsioner sliall be named by the representative at Wasliiugton of 
His Majesty the Kiug of Spain. In case of the death, absence, or in- 
capacity of any comniiaaioner, or in the event of any commissioner 
omitting or ceasing to act, the vacancy shall be filled in the manner 
hereinbefore provided for making the original appointment ; the period 
of three months in case of such substitution being ealcntated from the 
date of the happening of the vacancy. 

The commissioners so named shall me«t at Washington at the earliest 
convenient period after they have been respectively named ; and shall, 
before itroceeding to any business, make and subscribe a solemn declara- 
tion that they will impartially and carefally examiue and decide, to the 
best of their judgment, and according to justice and equity, ail sach 
claims as shall be laid before them oa the part of the governments of 
the United Statesandof Her BritaunicMaje9ty,i-eapectively; and such 
declaration shall be entered on the record of their proceedings. 

Article SIII. 

The eommiasioucrs shall then forthwith proceed to the investigation 
of the claims which shall be presented to them. They shall investigate 
and decide such claims in snch order and in sach manner as they may 
think proper, bat upon such evidence or information only as shall be 
furnished by or on behalf of the respective governments. They shall 
be bound to receive and consider all written documents or statements 
which may be presented to them by or on behalf of the respective gov- 
ernments in support of or in answer to any claim, and to hear, if re- 
quired, one person on each aide on behalf of each government, aa counsel 
or agent for such government, on each and every separate claim. A 
majority of the commissioners shall be aufiicient for an award in each 
case. The award shall be gi\-en upon each claim in writing, and shall 
be signed by the commissioners assenting to it. It shall be competent 
for each government to name one person to attend the commissioners 
as its agent, to present and support claims on its behalf, and to answer 
claims made npon it, and to represent it generally in all mattera con- 
nected with the investigation and decision thereof. 

The high contracting parties hereby engage to consider the decisiona 
of the commissioners as absolutely final and conclusive npon each claim 
decided upon by them, and to give fall effect to snch decisiousi, without 
any objection, evasion, or delay whatsoever. 

Article XIT. 

Every claim shall he presented to the commissioners within six months 
from the day of their first meetiug, unless in any ease where reasons 
for delay shall be established to the satisfaction of the commissioners, 
and then, and in any such case, the period for presenting the claim 
may be extended by them to any time not exceeding three mouths longer. 

The commissioners shall be bound to examine and decide npon every 
claim within two years from the day of their first meeting. It shall be 
competent for the commissioners to decide in each ease whether any 
claim has or has not been duly made, preferred, and laid before them, 
either wholly or to any and what extent, according to the true intent and 
meaning of this treaty.- 

Article XV. 

All sums of money which may be awarded by tiic commissioners on 

account of any claim shall be paid by the one government to the other, 
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as tlie ease may be, withia twelve months after the date of the final 
award, without interest and witlioitt any duduotiou, save as specified in 
Article XV"! of this treaty. 

Article XVI. 

The coramisaionera shall keep an accnrate record and correct miiiutes 
or iiotea of all their proceedings, with the dates thereof, and may appoint 
and employ a secretary and any other necessary officer or officers to 
assist them in the transaction of the business whicli may come before 
thoin. 

Each government shall pay its o*n commissioner and agent or 
conusel. All other expenses shall be defrayed by the two governments 
in equal moieties. 

The whole expenses of the commission, including contingent expenses, 
shall be defrayed by a ratable deduction on the amount of tlie suma 
awarded by the commissioners, provided always that such deduction 
shall not exceed the rate of flv^e per cent. ol» tho sums so awarded. 

Article XVII. 

The high contracting parties engage to consider the result of the pro- 
ceedings of this commission as a fnli, perfect, and final settlement of all 
siicJi claims as are meutioaed in Article XII of this treaty upon either 
government ; and farther engage that every snch claim, whether or not 
the same may have been presented to the notice of, made, preferred, or 
Said before the said commission, shall, from and after the conclnslon of 
the proceedings of the said commission, be considered and treated as 
finally settled, barred, and thenceforth inadmissible. 



Hales of the conimimon. 

1, In addition to the representation of his claim, and the proofs in 
support thereof which shall have been presented to his government, the 
claimant shall file in the office of the commission a statement of his 
claim, in the form of a memorial, addressed to the commission. 

2, Every memorial shall state the full name of the claimant, the place 
and time of his birth, and the place or places of his residence between 
the 13th day of April, 1861, and the 9th day of April, 1865, inclusive. 
If he be a naturalized citizen or subject of the government by which 
his claim is presented, an authenticated copy of the record of his natu- 
ralization shall be appended to the memorial. And the memorial shall 
also state whether he has been naturalized in any other country than 
tliat of his birth ; and, if not so naturalized, whether he has taken any, 
and what, steps toward being so naturalized. 

3, If the claim be preferred in behalf of a firm or association of persons 
other than a corporation or joint-stock company, the immes of each per- 
hOLi interested, both at the date of the claim accrued and at the date of 
vtirifying the memorial, mast be stated, with the proportions of each 
juirson's interest. And all the particulars above required to be given in 
the ease of individual claimauts miisfc be stated in respect of each mem . 

12 H 
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ber of such firm or association, unless the same be dispensed with on 
special order of the cominissiou. If any transfer of the claim, or any 
part thereof, has occurred, the nature and mode of such traiistter must 
be stated. 

i. The laetnoriiil mast state the particulars of the claim, tlie general 
grounds on which it is founded, and the amount chiimed. It shall bo 
verified by the oiith or affirmation of the claimant, or, in the case here- 
inafter provided, of his agent or attorney ; or it' the claim be by a firm 
or an incorporate association of persons, theu by the oath or affirmation 
of one of them ; or in the case of a corporation or joint-stock company, 
by the oath or affirmation of the president or other officer. Such oatha 
or affirmations may be taken, if in the United States or Great Britain, 
before any officer having authority, according to the laws of the place, 
to administer oatha or affirmations ; and they may be taken in the said 
countries, or elsewhere, before any consul or diplomatic agent of eitiier 
government. The verifleation may be by the agent or attorney only 
when verification by the claimant is substantially impracticable, or can 
only be given at great inconvenience. And in ease of verification by agent 
or attorney, the cause of the failure of the claimant to verify it shall bti 
stated. 

Objection to the jurisdiction of the commission, or to the sufficiency 
of the case stated in the memorial, may be made in the form of a de- 
murrer, stating, without technical nicety, the substantial ground of the 
■ objection. Any new matter, constituting a special ground of defense, 
may be stated in a plea, which inay be the subject of demurrer, and ail 
demurrers ma.y be set for hearing on a ten days' notice. 

5. Every claimant shall be allowed two months, after the filing of his 
memorial, to complete his proofs ; and after the completion of his proofs, 
and notice thereof given, two months shall be allowed for taking proofs 
for the defense, with such further extension of time, in each case, as the 
commission, on application, may grant, for cause shown. 

After the proofs on the part of the defense shall have been closed, the 
commission will, when the claimant shall desire to take rebutting proof, 
accord a reasonable time for the purpose. 

6. All depositions after the filing of the memorial shall be taken on 
notice, specifying the time and place of taking, to be tiled in the office 
of the commission, with a copy of the inteprogatories, or a statement in 
writing by the connsel of the government adducing the witness, allow- 
ing the subject of the particular examination with sufficient precision to 
be accepted by the counsel of the government against whom such wit- 
ness is to be produced, to be signified by his indorsement thereon. Such 
interrogatories or statement to be filed in the office of the commission 
at least fifteen days before the day named for the examination, with one 
additiouiil day for every five hundred miles of distance from- Washing- 
ton to the place where the deposition is to be taken. When depositions 
are to be t;ike» elsewhere than in North America thirty days will be al- 
lowed. 

7. Every deposition taken in the United States shall be taken before 
some officer authorized to take depositions In causes pending in courts 
of the United States. Depositions in Great Britain and her posses- 
sions may be taken before any person authorized to take depositions 
to be used in courts of record, or any justice of the peace. Depositions 
in those countries or elsewhere may be taken before any consul or diplo- 
matic agent of either government. 

In all cases the cross-examination of the witness may be by written 
interrogatories, or orally', iu the election of the party cross-examining. 
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8. The commissioners may iit any time issuea special commission for 
the taking of testiuiouy oq the application of eitlier party ; such testi- 
mony to be tsilieu (hither in written interrogatories or orally, aa the cum- 
uiissioners may order. 

The eottimisaioners may also, on motion of either party, order any 
claimant or witness to appear personaHy before them for examiuatiou or 
cross-examination. 

9. When any original papers flled in the State Department of the 
United States or in the archives of the British legation in Washington 
cannot be cotivenieutly withdrawn from the files, copies thereof will be 
leceived in evidence, when certified by the State Department or by the 
ISritish legation, as the case may be. 

10. When the time has expired for taking proofs, or the case baa been 
closed on both sides, the proofs will be printed under the diTection of 
the secretary, and at the expense of the commission. The argument 
for the claimant shall be filed within fifteen days after the paper shall 
have been printed, and the case shall stand for hearing ten days there- 
after. 

H, The secretary will prepare, from time to time, lists of cases ready 
forbearing, either upon demurrer or upon the merits, in tlie order in 
which they are entitled to be heard, or in which the counsel for the two 
governments shall agree that they shall be heard, 

12. All eases will be submitted on printed arguments, which shall con- 
tain a statement of the facts proven and reference to the evidence by 
nhicli tliey are proven, anil, in adMUoa, the counsel for the respective 
.^uveminents will be heard whenever they desire to argue any cause orally. 
vVrguments of counsel for individual claimants will be received, in print, 
when submitted by the counsel of either government, and not other- 
wise. 

13. Claims against the United States and Great Britain, respectively, 
will be entered in different dockets kept by the secretary. The dock- 
ets shall contain an abstract of all proceedings, motions, and orders in 
each case. 

14. The secretary will keep a record of the proceedings of the com- 
mission upon each day of its session, wliich shall be read at the next 
meeting, and will then be signed by him and approved by the signature 
of the presiding commissioner. 

15. The secretary will keep a notice-book, in which entries may be 
made by the counsel for either government, and all entries so made shall 
be notice to the opposing counsel. 

16. Thesecretary shall provide books -of printed forms, in which will 
bo recorded the awards of the commission, signed by the commissioners 
concurring therein. The awards against each government will be kept 
in a sepai'ate book. 

17. A copy of each award, certified by the secretary of the commission, 
will be furnished, on request, to the party upon whose claim such award 
shall have been made. 

18. The dockets, minutes of proceedings, and records of awai'ds will 
be kept in duplicate, one of which will be delivered to each government 
!it the close of the duties of the commission. 

19. The secretary will have charge of all the books and papers of the 
commission, and no papers shall be withdrawn from the files or taken 
from the office without an order of the commission. 
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I. 

liiniaH,mcliard W llil 

Impy, Francis (i'i 

Insuratice Compaiiies and Underwritwa at Lioytla 444 

Irwin, Mavy 361 

Irwin, WiHiam ; fi3 

Irvin, Samuel & Co 323 

Isaac, Samuel i!7I 

Ivey, Willlaui Jind John 448 



JaoVaon, John - - 955 

Jaokson, Snsan Bailey -- - SSS 

Jacobs, David - - - 236 

Jacobs, Henry 8 - — 163 

Jarboe, Sainuol, guardian : - 339 

Jarman, Stephen, and Charica F. Smith - -- 417 

Jarman, Stephen 419 

Jay,Eliza J., adminiatratrlK 186 

Jay, James - 186 

Jonneton, Andrew L 96 

Johnson, Catharine J.,esecntris - 449 

Johnson, Charles fi4 

Johnston, Peter - - 16 

Jonea, George J , 276 



Kater.John 19 

Kay, Henry 3u3 

Keboe, Martin -- 125 

Keith, Williftm 193 

Kelly, Michael 338 

Kennedy, John W - 120 

Kerford, Geoi^e B 468 

Kernahan, A 151 

Kergan, Thoinaa 330 

KnightoH, Eliza 183 

Knowles, Elizabeth - 175 

King, Oliver K 988 



Lafoue, Alfred 411 

Lafone, Heury, and John T. Lawrence 369 

Lafone, Henry, and John T. Lawrence - 430 

Lane, William Henry 9 

Lanrie, Son &, Co.., _ 321 

Lavell,Bridget 131 

Lawrence, John T 38S,430,431 

Laycock, J 343 

Leaoh, Thomas 189 

Leach, Thomas 289 

LeConterre,E - 388 

Le Cras, J - - 388 

Lee, Joaeph - 219 

Leech, Harrison &Forwood 393 

LeGro9,T. C-. 388 

Lemonius &. Co 384 

Lemienx, Naaaire 215 

Le Qnesne, Charles, etal 395 

Leslie, James S53 

Levy, Samnel G 61 

Lewers, Henry A... - - 457 

Lewis, John L - 201 

Lewis, Sheldon... 287 

Lloyds, nnderwritera of. 244,245,444 

Loft: John, mortgagee 387 
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LoTis, Jiimes 941 

L;iiiiicgim, John J.. - ] n 



«-e, William.. 



M ben Thomaa S idm n st at r 191 

\[ ft ley Jamea A yHO 

M y Thomas U-2 

M Auallv Patrick 473 

McBain John & 3(i 

M Qabe Elw rd 1H7 

MoCabe Ja eh 24 

llaco ohy Hoi ora 80 

M t,ure Anubtl :iH 

Maailer CI arlos lit) 

Man'naiing John 7*1 

M rcher James lB-2 

Miraball Norton exec tor IBS 

Marehal], W 11 a i T 40J 

Ml -t u Jamea and R chaid 434 

Mason Janet admiu stratr x 44o 

M s veil Peter 385 

Ma hew Charlea 172 

"\kCann John 173 

McCl re Janet M 9i)9 

Mctlure Williato B lOd 

McOoD, Normea W adminiatnt :!07 

MoColU Hugh 307 

Met ulJooh John M 452 

DIcDajiiel JameH li>^ 

M Donall Augustine Ralph i'i 

M Donald AnRnatiue Ralph 384 

M Do veil Thomas 15 

MtDowell & Haliday 3'J7 

McBIhose, James B - 225 

MuEweu, Charles 45a 

Me Hugh, Eel ward, administrator 357 

McHugh, James - 357 

McKay, William 2W 

MoKeown , Robert - - 4P3 

McLean, Stephen 191 

McLennan, John - 370 

McLeod, Ezekiel, assignee 3U9 

MoLeod, Henry A ..- 30t; 

McMahon, Thomas - .- ys 

McMahou, Thomas 136 

McMillan, Alan K 350 

McStea, Kelson 340 

MeVea, James aO» 

Meagher, James 317 

Medcalf, John 177 

Mews, John & Co 331 

Millar, William Scott - 157 

Miller & Mossman 39S 

MilIer,T. J., oiiiwT.F. Sherman 359 

MiUer, William 4:i5 

Mills, Harriet A TO 

Milner, Isaac - 307 

Milner,JoanQaE., administratrix 307 

Milner, Samuel 359 

Mogridge, Joseph Fry . . 
Molyneaux,Elizar - 

Molyneaux, EdmuL 

Money, Geoi^ Henry, and James William Bailey 324 

Monroe, James T ., , 2'.V> 

Montgomery, Archibald 256 

Montgomery, Kubort H 20 
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Moodv Henry 

Moo(l\ Hemy A admiuisti » 

Moore Geoige 

Moore Jacob Turner 

Mooie Mary Loai^ii 

Moore William 

Moriartj Michael 

Mnrdock Elizaaud Tiue 

Mai'dock Manoa D 

Murpby John 

Murphy Joseph 

Mniiav Anue 

Murti Joha 

Mycra Ohailes 



Naiine Charles KI 
Neames Daniel D 
Nelson tliza Bailey 
Newbeiry Aaiou 
Nieol Alevatidi,r 
Nicoison CoJin John 
Noble John D 
Molan Jo-^eph M P 
Nolan Maiy 



O'BsDn m Thomas 
O'Bci'JU I. l-u^euii 
O'Brjan Periy 
O'Connor Valentine O B 
O'Donall John William 
O'Donnell, Hagi 
O'ijara Anne 
O'Keefte Jdmes 
O'Mulligau Patrick J 
O'Neil Jeremiah 
On, Jamee and sisteii 
Otrock Rubert 
Osboiue Charles '"> cl al 
Overeud Guruej & Co 



Palmer, Archibald D 

Parkj Lucy J., aiJminiatratris 

Parkinson, Isaac D 

Parv, Frederick 

Parr, John, atiae John F 

Patriok, William 

Patton, Samnel - . . . . 

Peacock, Andrew 

Peirson, John 

Pembroke, Edward 

Perry, John 

Phillips, LeTi 

Pollock, Agnes 

Pollock, Jaoiea 

Pothier, Emilia J., execntiis 

Pothier,L.B 

Potts, ThomiiH 

Poy n ton, William B 

Pratt, E. William 

Priiigle, Thomas 

Pryor, John 

Piyor, William K., administrator ., 

Purcell, Edward H. M 

Purvis, John, heirs of 
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Kee I Lo ok & Co 
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Rb ] Robert M 
R Du cka Johu G 
R lu Johu aHS giiee 
EIpj ThomaB 



i! jjeTB Johu Preatfin 

« kao Thorn is He v 
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K klI a tredBi &kW 

I a riioQia 

K ermiu S M «( aJ 



Sibonnn Chirlea 

s I uiit J'Hie ailmmisti itnx 

Smultia&Sou 

St I iliiii William Erast im 
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■ipotr Wilbam 

S(il E tlencL odmiiiistiattJi 

bpehe Alum B 

bkiul HigHOu iLBoull 

Sh lUl OH J ku 

shiipe J hu W 
Shrtver Jobu I 
bheraril Liiiily J 
Skoiard \^ilham. 

Skermaii Elizabeth ailmiiiietiatiiK 
Sheimaii 1 1 alieuT J Miller 
Suiipeioii J(hn 
Smiiiaoii Samuel 
'^impHoii &> Pitman 
Sinclair Job 11 
feiuol iir Pobert & Co 
Sliter Bernard ahasChulesB 
•si itei W illiaiu Henrv 
Smith Chailea M 
Smith Jnmes B 
Smith John D 
Smiti J hii H 
Smith Heniy R 
Smith Chailes F 
Smth William GloatPi 
Smytke William 
Sftarwiter Peter Aug 
•speuLe Josepl) and George Fleming 
speuoe Joseph 
fepiDupj John 
StLiliui; Thomas 
15 II 
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Stewart, Cbni'les E 

Stewart. Daniel K 

Stewai't, Elleu 

Stewart, James 

Stewart, Thomas M 

Stewart, William 

Stewart, William H., executor.. 

St. Joliu, Heury 

Stott, James 

Stoviu, Jiilin Carville 

Syine,. James, Bdminiatratov of.. 
SjmmerH, George 



Taylor, Georse :tS8 

Thames & Movsey MariDe laaaranuo Co.- 427 

Thorns, D.ivid - 165 

Thorns, Elizabeth 8., adminiBtratris: 165 

Thomjisoii, Richard H --- ^37 

Thornton, Beiijamiii - - 283 

Tiurher, John A .-.- 266 

Tipper, William, and George Taylor ,.- 369 

Tongue, Jiiines - - 49 

Tooraen, Martha M 184 

Tonmey, Catharine -. 4S6 

Tovull,'j<ilm - 446 

Trook, J. N., adhiiHistrator - Srt 

Tumhlerv, Francis 347 

■ Turner, Eleanor W 34 

Turner, Juhu 44 



Universal Marine lusnranee Company S45 

Uns worth, John J 11 



Vernon, J. McAlister.. 



Wul ford, James - 115 

Walker, Alfred Eaonl -- 13 

Ward, tVderiok -..- 291 

Ward, Heury e(a( -- 466 

Ward, Thomas 1 

Ware, Josepli E - 275 

Warnetord, Elizabeth Grace - 351 

Watkins, John Q., aaid Bernard Donnelly, administrators 329 

Watkins & Leigh 400 

Watson, Stephen 373 

Watt, Hugh 248 

, Watt, Roliert H,, administrator - 248 

Watts, Edward H., and Thomas Edgley 441 

Watts,Saral. 249 

Welcli, Joseph - 185 

We!oU,Mftrgetson&Co - 422 

Wetherell, James 406 

White, Ann 278 

White, Henry Frederick - - - 233 

Whit worth, Benjamin, elal -- - 216 

Whitty, William : 310 

Wigg, George - 269 

Wigg, George, and Sanl Isaac - 271 

Wilkinson, John -. 38 

Wilson, Alfred, «tai 408 

Wilson & Armstrong 433 
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Wilson, Bowleg & (. 

Wilsou. Joliii N 

Wilaou, Matthew J 

Wisdom, WiUiam Henry 

Wood, George and iidwacd and L Hejwoitl 

Wostenholm, Geoi^e 

Wriglit, Cliarlta 



Young, John ^45, 498 



AMERICAN CASES. 

Ashley, Walter Oliver 

Barlow, Bradley, receiver of Saint Albans Bank 

Brainerd, Aldis 

Bceok, Samuel, and Jonathan Wetherbee, jc 

Bnok, liioliard P _. 

Barton, Oscai A., receiver - 

Bash, Frederick T.,e( oi 

Cloneb, Lnoien B., adminiBtrator 

Curtis, Trancis, and Samuel Endioott Peabody 

Everest, Charles F 

Field, Mariaette, administratrix 

Field, Sylvester 

First Natii'ual Bank of Saint Albans 

FnSler, William and Erasmns D 

HiibbeU, William Wheeler 

Huntington, Collins H 

Langdon, 8eth W 

Morrison, E Unas J... 

Peahody, Samnel E 

Saint Albans Bank 

Tripp, Josiah Wilson 

Wales, Thomas B.,etal 1 

Weeks, Josepii S 

Wetberbei?, Jonathan, jr 



SHIP CASES. 



Namiia of claimants. 



Artela 

A^ela, cargo ot 

Adelso 

Agnes, and cargo 
Asnes, aud cargo 

Aigburtb 

Albion, and caigo 
Alert, and cargo 
Amelia, part of cai^o ot 
Anna, and eaigo 
Anne Sophia, and cargo 
Arctic, and oargo 
Argonaut — 
Argonaut, cargo of 

Banshee 

Blanche, part carj,o of 
Boyue 



For wood & Dorrmgton 
Leeoh Hirnsoii iL Fuiwood 
Henr> Horton 
Saanriers &, Sons 



do 

do 

Jos B He^cock 
J) rederick W Puggles 
R M Carson 
Tohn T Laurence 

te^^ A Matanlay 
Btujamin Ti\ hitworth tl 
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Names of vessels. 


Karnes of claimants. 


No. 


BriOiaub, aotl cargo. ._....,-.._,-.. 


Saunders & Sons - - 


281 


Clisuee. and oarso ............. .---.-^^ 


do 


281 




Henr J J. Barber, mortgagee 


43 


Clfcassiiiti, freiajht of . ..,..,...'..., 


Overend, Gumey & Co .■-. 


433 


Clresssi&ti] o&rgo of ,-,..,....^. 


Lloyds & Co 


444 


Dariug 


Frederick T Bush etal , vb Great Brit- 


U 


Daiing 


Francis Cnrtis and Sanine! E Peibody 
t« Gieat Biitam 


U 


DashiDg Wave part cargo of 


Ed^MU&trard 


Hi 


Dashmi. Wa\e owners of 


Charles Le Quesne et al 


J95 


Dashiug; Wave part cargo of 


Simpaon & Pitman 


J96 


DflflhiugWaie part caigo of 


McDowell & Haliday 


•"n 


DaaliiDg W-^vs lusntanoe on cargo of 




Ml 


DashiLi^ Wa\e, insnraace on ca:go of 


British and Foieign Manue Insurince 
Company 


498 


Di fiance, and ojrgo 


SanudeiH & bons 


asi 


D F keel in g 


Maiv Hntchrayoii 


277 


Dolplnn part cargo, &c of 


R H Eiistice 


IbS 


Donio 


Thomas Leach 




Eagtu 


Henry Lafone tnd John T Lan cenoe 




Echo 


Petei A Speatn iter 

Henr^ LifouL and John T La«teiire 


2b4 


Emma Hemy, and cargo 




EiiiprpM 


John Loft 


3W 


Faiin^, and cargo 


Sannders & boai 


291 


Flonda and cargo 


do 


2^1 


Georgia 


Ldvvard Bates 


429 


Ge7ic iia Helligonda, cargo of 


Walter l-ifctou 


390 


Graoitw t itv 


Edward Pembroke 


377 


Giejlumnd ind cargo 


H«iiry Lafone and John T Liwieuce 




Hiawitlia, owners of 




398 


Hianatlia 


Ezcliel McLeud, assignee of Thomas 




Hiawatlia p-ut caigo ot 


P.itts 
Watkuis &. Lei^h 


4U0 


Hianltlia partcai^oof 


Dalget\ Dn Cioz 'L Co 


4U1 


Himutlia, pxrt oiirgo of 


■ftiUiamT Marsh ill 


4Ui 


Hi >\i atUa, lUe^a! luipiiBoumeut captain 

of 
Hi-iivatha part cai^o of 


Thonns Potts 


403 


J FadlffB? eiecntris 


4o2 


Him 
ndiiatrv and cargo 


M J WiUoii 


4h7 


%aundeiB &, Sou? 


J81 


sabel, aigoot 

saldlnTh mpsjn cargo of 


Qeoige Wigj, 


2b9 


N K elements 


IbT 


sibclla riionpaoii owners of 


James McDamel 


IbS 


.amLsD)iiu;fas3 
Jane Campbell 


CathaiineJ Johnson 


449 


Geoifee Campbell 


40 J 


J C Koker and cargo 


Saundeis & Sons 


iol 


JoLii W and cargo 


do 


281 


Joliu \\ el li part cargo of 


A P Campbell He Co 


2J0 


Jiiln ind cargo 


^aundara & Sous 


3ai 


Juln and cargo 


do 


281 


Lai) nan 


Bidey tS, Leetham 


386 


LaCniUa and eat go 


Saunders &, Sons 


2B1 


Lida and caigo 


do 


281 


Lillian andciigo 


Henry Lafone and John T I awience 




LiZj^ie and cargo 


Saunders &. ^ous 


2ol 


Lucy and cargo 


Heuly Lafone and John T Lawrence 




Mabel and caigo 


Saunders & Sons 


281 


Madeiia 


J M Eoaoh 


154 


Mary Stuart, and caigo 


Saunders & Sons 


281 




K Ktu_, aaminiatratOT 


2H8 


Matilda A Lewis 


Sheldon Len 18 


2o7 




WiUiamH Fisher 


379 




A E Byrne el al 
John aicLennan 


315 


M >> Pery 


370 


Nilici oivuusot 


S M Kyerson a ul 


147 



,,Gooi^lc 



agent's report. 



S„...f„„l,. 


Niimfis of claiinaats. 


».. 






















Eichard P. Biiok ve. Great Britain 






















































































Feterboff, illegal imprisonment on board 
of. 




























































































Sir William Peei, cargo and owners of .. 


















Henry Laifone&JoliQT, Lawrence.-,. - 










Thomoa B. Wales et al. vs-Qreat Britain . 




























Edwin Gerard 



































Final award of commisfdon. 

Ofpice of'i'hb Mixed CoMMissroN on 
British ahd Ameeioan Olaiiis, 

Under the Treaty May 8, 1871, 
Nmport, R. I., /September 25, 1873. 
The under signed commissioners appointed under the twelftt article of 
tbfi treaty signed at Wasliinglon on the eighth day of May, one thou- 
sand eight himdred aud seventy-one, between the United States of 
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America aucl Her Britannic M^yesfcy, do now make their "floal award" 
of and conceruing the matters referred to them by said treaty, as follows, 
that is to say: 

We award that the Government of the United States of America shall 
pay to the government of Her Britannic Majesty, within twelve months 
&om the date hereof, the sum of one million nine hundred and twenty- 
nine thousand eight hundred and nineteen dollars, in gold, subject to the 
deduction provided for by article sixteen of the treaty aforesaid, for and 
in full satisfaction of the several claims on the part of corporations, com- 
panies, or private individuals, subjects of Her Britannic Majesty, upon 
the Government of the TJuited States, arising out of acts committed 
against the persons or property of subjects of Her Britannic Majesty, 
during the period between the thirteenth day of April, one thousand 
eight hundred and sixty-one, and the ninth day of April, one thousand 
eight hundred and sixty -five, inclusive ; said sum being the aggregate 
of the several separate awards upon sneh claims, made in writing, iu 
duplicate, and signed by us or such of us as assented to said separate 
awards. 

And all other such chiims on the part of subjects of Her Bi-itannic 
Majesty against the United States which Itave been presented and pros- 
ecuted for our award, have been and are hereby disallowed or dismissed, 
iu manner and form as will appear by the several separate awards in 
writing concerning the same, signed as aforesaid. 

Certain other claims ou the part of subjects of Her Britannic Majesty 
against the United States were also presented, but were afterward, and 
before any award was made thereon, withdrawn by the agent of Her 
Britannic Majesty, as will appear by the record of the proceedings of 
the commission, kept iu duplicate, and which will be delivered to each 
government herewith. 

And we award that all claims on the ]jart of corporations, companies, 
or private individuals, citizens of the United States, upon the govern- 
ment of Her Britannic Majesty, arising out of acts committed against 
the persons or property of citizens of the United States, between the 
thirteenth day of April, one thousand eight hundred and sixty -one, and 
the ninth daj of April, one thousand eight hundred and sixty-five, in- 
clusive, not being claims growing out of the acts of vessels referred to 
in the first article of said treaty, have been and are hereby disallowed ; 
separate awarjJs upon each of said claims having been made in writing, 
in duplicate, and signed by us or such of us as assented to such separate 
awards. 

And we refer to the several separate awards made and signed as 
aforesaid, as a part of this our final award — it being our intent that the 
proceedings of this commission shall have the force and effect named 
and provided in the seven ceeuth article of said treaty. 

L. OORTI, 

IIUSSELL GUBNEY, 
JAB. S.PEA2EE, 

Commissioner X. 



DissetiHng opinion of Mr, Commissioner Frazer in the Calcutta mltpetre 
eases. fSeep. 49, ante. J 
These eases arise out of certain legislative ordinances of the governor- 
genera! of India, dated respectively December 21, 1S61, and January 3, 
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1862. By tbe first of these ordinances the exportation of saltpetre from 
lodia was prohibited after that date, except to Loudou and Liverpool, 
in British vessels, uucler penalty of confiscation : provided, that the pro- 
hibition shonld not extend to cases where permits to export had pre- 



By the second ordinance theprovi-oof the first, excepting cases where 
permits to export had been granted prior to December 21, 1861, was re- 
scinded ; and the article was required to be relanded from vessels in 
port. The first ordinance was also so modified as to permit the article 
to be exported in British vessels to any port in the United Kingdom. 

In the case of Bush et al., the vessel had a permit to export the salt- 
peter on board before the date of the first ordinance. She continued to 
load other goods, placing them upon the saltpetre ; and being in the 
port of Calcutta when the second ordinance was proclaimed, she was 
not permitted to sail as laden. 

In the other cases the saltpetre was laden when the first ordinance 
took effect, but custom house permits to export it had not been obtained. 
In each case the vessels were American and bound for the United States. 
They were, by the ordinances, required to unlade the saltpetre ; but by 
special arrangement with authorities it w^ allowed to remain on board, 
and the vessels waited until the ordinances were rescinded, a period of 
nearly two months. By this arrangement, it seems that leas injury re- 
sulted 'than would have occurred if the saltpetre had been unladen. 
Dainage from Great Britain is claimed for this detention. 

The st-atute of 24 and 25 -Vict., chap. 67, seems to have authorized 
the ordinances in question, not specifically, but by reason of the general 
power of legislation which it conferred on the authoiities in India. 

Though Her Majesty was at that time at peace with all the world, yet 
there existed a reasonable apprehension of speedy war with the United 
States on account of the recent aiTest of Messrs. Mason and Stidell on 
board the royal mail-steamer Trent, on the high sceis. This is an ele- 
ment of importance, establishing that the ordinances of the governor- 
general of India were proclaimed, not wantonly, but as an exercise of 
authority with a view, iona fide, to protection and self-defense, when 
the danger of war seemed probable. 

A diplomatic corres^wndence concerning these claims ensued between 
the two governments. The facts were not controverted ; but concedini 
them, the British government, advised by the law-ofticers of the Crown, 
denied all liability, while the American Government very positively as- 
serted it. This alone imparts importance to the question, and suggests 
that it should receive tlie most careful consideration. 

1. In the absence of treaty stipulations relating to the subject, it is 
claimed that the facts constitute a just ttjuodation Ibr a claim. 

2. That the treaty of July 3, 1815, was violated ; and therefore there 
arises a national liability for damages. 

If the case is within the treaty of 1815 it is, of course, immaterial to 
determine what should be our award in the absence of treaty stipula- 
tions. By the convention of August 6, 1827, that of 1815 was contin- 
ued indefinitely, terminable on one year's notice, which was never given. 
This was before the statute 24 and 25 Viet., though I do not deem the 
fact important. 

If by treaty the British goveroment contracted not to do that which 
before it might lawfully and without liability have done, it cannot after- 
ward break its contract without a just liability to answer for the conse- 
quences. 
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Was there, then, a contract by treaty, by the terms of which Great 
Britain engaged not to rto tbe things complained of? 

Bythethiiil article of the treaty of 1815, His Britannic Majesty agreed 
that eitizeits of the United States might "freely carry on trade 
between Calcutta, Madras, Bombay, and Prince of Wales Island, and 
tbe United States, in all articles of wbieh the importation and exporta- 
tion to and from the said territonea shall not be entirely prohibited." 
The "said territories" can only mean Oalcutta, Madras, Bombay, and 
Prince of Wales Island ; for those only wei-e the territories previously 
mentioned. To carry goods from Liverpool, or elsewhere in the United 
Kingdom, to Calcutta tor sale, would, it can hardly be qnestioned, be 
an importation to " said territories " in the sense of the treaty ; so, then, 
as long as the importation of a given article from Liverpool to Calcutta 
was not prohibited, it might also be imported from New York by citizens 
of the United States. In short, American merchants, by that article of 
the treaty, aciiuired the liberty to compete with British merchants in 
supplying tbe markets of " said territories.^^ This is the natural import 
of the language; and if these claims arose out of similar interference 
with American importations to Calcutta, say the prahibition to unlade an 
American cargo uuder a like ordinance, proclaimed after the arrival of 
the vessel at Calcutta, I can scarcely conceive that a demand for redress 
would be dcTiied by Her Mfyesty's government. I think that in such a 
case the language of the treaty would be deemed too plain to admit of 
constrnction. And I cannot but think that as to importat^,ons to "said 
territories," that language expresses the exact intention of the high 
contracting parties. 

As to exportations, it is not, I think, fairly susceptible of controversy 
that the literal import of the language used concedes to American citi- 
zens rights exactly co-extensive with those which relate to importations, 
If not to proliibit the carrying of an article from Liverpool to the inarket 
of Calcutta is to allow that article to be imported to Calcutta, in tbe 
sense of the treaty ; though it seems to me plain that not to prohibit 
the carrying of saltpetre /rom Calcutta to Liverpool is to allow saltpetre 
to be exported/roni Calcutta. In other words, by the plainest language 
that could possibly have been employed, the quoted words of the treaty 
concede to the United States a right to export and import from or to 
"those territories" alike, unless either as to specified articles shall be 
prohibited entirely, which is not done if exports be allowed from " those 
territories," or if imports be allowed to "those territories." 

The question remains, was the taking of saltpetre from Calcutta to 
Liverpool an exportation of that article from Calcutta in the sense of 
the treaty ? 

It is admitted in the intelligent argument of Her Majesty's counsel 
that in some sense the carriage of an article from Oalcutta, " whether to 
a port in the United Kingdom or to a foreign port, is an exportation," 
nor can this be questioned philologically. The word itself includes the 
former as well as the latter, whether reference be bad to its strict sense 
or its populiir use. For proof of this use, indeed, it is only necessary to 
refer to the very ordinaiices eomplainecl of in these cases, in both of 
which the word is several times used in that very sense, and certainly 
without impropriety. It is also used by Earl Bussell in the same sense, 
in his eorrespondeiice with Mr. Adams concerning these claims. It is 
also used in the statute laws of both countries, as well to indicate the 
carrying of goods from distant colonies or possessions as from coun- 
tries wholly foreign. 
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So mucli for the mere words of tbe treaty. Looking only at tbe lan- 
gua.ge quote.d, the conclusion would seem to be that Great Britain en- 
gaged by the treaty to permit citizens of the United States to export 
from Calcatta to the United States such articles as she shoald permit 
to be exported to the United Kingdom or any other place ; i. e., the ex- 
portation of which shonid not be ^^ entirely prohibited." But the words 
of a treaty must be construed with reference to their snbjeet-inatter, so 
as to forward the intent of the high contracting parties, and not de- 
feat it, and so aa to avoid absurd results. 

Kow, the intent of the third article of the treaty of 1815 undoubtedly 
was to give to the United States the liberty of direct trade with the 
places meDtioiied in the East Indies; so that Americans might purchase 
and sell ih&re, and with their own ships transport goods to and from 
their own country, from and to those places. The mischief sought to be 
remedied was that tlie United States Government was previously obliged 
to supply herself with the products of those places at second hand in 
the markets of Great Britain, and could only exchange her products with 
them through tbe same indirect channel. 

Now, it must be seen at once that if the British government reserved 
to itself the right asserted, (continuing herself to trade there,} then the 
concession which seemed to be made was a mere delusion and snare to 
American merchants, giving no right which Great Britain might not 
withdraw at any moment with advantage to her own merchants at home. 
In short, she could at will resume the entire monopoly of the trade with 
her Bast Indian posessions; for it must be borne in mind that the 
language under consideration, by virtue of which it is contended that 
the ordinances in question can be justified, applies quite as well to all 
other commodities as to saltpetre, and to Imports as well as to exports. 
A treaty stipulation with such a meaning would be worse than an utter 
nullity. 

There are some other clauses found in this article of the treaty which 
need to be considered. There is the clause usual in commereial treaties, 
which makes citizens of the United States trading in those places "subject 
in all respects to the laws and regulations of the Britsh government from 
time to time established." Of this it is, perhaps, sufficient to say, that it 
cannot be supposed that such a clause is a reservation of authority to pro- 
hibit the very trade which it was the leadiug purpose of the article to 
allow. In the language of Earl Eussell concerning the same clause, in 
the ttrst article of the treaty, (letter to Lord Lyous of December 17, 1862,) 
" it does not mean that the principal engagement itself may be nullified, 
or may be rendered illusory either in whole or in part * # » 
but merely that obedience is to be rendered by foreign traders * * 
to all the laws and statutes enacted * * for the ordinary and le- 
gitimate purposes of internal government and administration. * * 
I have to observe (he adds) that it is a well-known maxim that treaties 
are to be interpreted in good faith, and in such a manner that they may 
have their effect and not be rendered vague or illusory." And Mr. Sew- 
ard's reply (letter to Lord Lyons of January 9, 1863) contains a virtual 
admission of the correctness of the principle so well stated by Earl 
Bussell. 

It may be added that it is impossible to perceive the force of the ar. 
gument that a year's notice should be given to terminate the treaty, 
if it was provided that it could be effectually nullified by one of the 
parties, at will, by an act of legislation. 

But there remains a consideration of much greater weight, as I think. 
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than those which have been alluded to above. Self-preservation and 
self-defense are sacred rights of nationa as well as of iudividaals ; and 
nothing in a t.reaty -shonld be taken to have impaired the right of a na- 
tion to make prudent preparations for them by hnsbanding its means of 
■war, when that event seems probable, unless the terms of the stipulation 
will admit of no other constrnction. 

There is a provision in the article under consideration which shows 
clearly that the exigency of possible war was distinctly in mind when 
the treaty was conelnded. Indeed, such were the events then existing 
in the history of both counties that it would have been remarkable if it 
had not been. The provision is in those words : 

Provided only that it shall not, he lawfiil for them, (citizens of the TJuited States,) 
in any time of war between tlie British government and any state or power whatever, 
to espoit from the said territories, witUont tlie special permission of the British gov- 
emiiieut, auy military stores or naval stores, or rice, 

This exception to the general liberty to trade conceded before, is free 
fi'om all ambiguity. That it covers only the case of actual war, 
shows most clearly that it was not deemed important, and was not 
intended to make any reservation for the case of war merely appre- 
hended. The one thing being expressed, all else is excluded. iJxpresmo 
unius est ewclusio alterius. This maxim of interpretation is sensible and 
sound, and I think never was more applicable in any case than here. 

If I have correctly interpreted the treaty, then it is of no consequence 
whatever that the ordinances applied to all nations alike. A specific 
engagement definite in its terms can be fulfilled only by the performance 
of it in all its substantial parts. It is not to be coufonnded with an 
engagement to extend only the privileges which shall be allowed to 
other powers or to the most favored nation. 

These considerations seem to me to establish very clearly the valid- 
ity of these claims, and I am of opinion tliat damages shoidd be awarded 
accordingly. 



Mr. Commissioner Grazer's dissenUitg opinion in the case of Henry Hender- 
son vs. United States, No. 410, Seep. 49, ante. 

Henderson, in whose behalf Great Britain makes this claim, is a Brit- 
ish subject by birth, and has taken no steps toward becoming natural- 
ized in this or any other country. He became domiciled near Port 
Hudson, in the parish of West Feliciana, in 1850, employed in cultivating 
and dealing in cotton, and has ever since resided there. There is no 
room to doabt that it waa his voluntary and permanent domicile. It is 
not even alleged that he maintained a personal neutrality during any 
period of the rebellion, and there is no proof whatever of that fact. In 
June, 1863, he owned in the neighborhood of 112 bales of cotton. After 
twenty-seven days of effort by continuous fighting, General Banks, com- 
manding the United States forces investing the fortified town of Port 
Hndson, held by the rebels, found himself unable to carry the works by 
assault, and thereupon commenced a regular siege of the place. Cotton 
found in the neighborhood, including Henderson's, was, without discrim- 
ination, seized by the United States forces, and used almost exclusively 
in the construction of fortifications, a purpose to which cotton in bales 
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is known to be well adapted iu the emergencies of a siege. Tlie ofdcer 
wiio toolt Henderson's cotton gave papers as follows : 

KeeeivMl, Bienvenue plantation, West Lt>uisi:ina, from the plantatiou of Jed. D. 
p^mith, fifty-one (SI) bales of cotton, by order of Col. S. B. Holubird ; seized hv order. 

T. K. FuujnR, 
Capt. Seveniy-fifth K. Y. FoU., A. J. Q. M. 
JusElO, 1863. 

June 13, 1863. 
I h.ive taken, by order of Col. S. B. Holabirtl, for the United States Government, 
13U bales of cotton from tbe Caruiina plantation, West Lonisiana. 

(Signed as above.) 

The fortifications and works of the besiegers were extensive, being 
equal to a contiiious line of over seven miles. After the fall of Port 
HudBon, tbe cotton was gathered up, cleaned, and sold, and the proceeds 
applied to the use of the troops of tlie United States. 

Under these facts the majority of the commission determine that Hen- 
derson has a valid claim against the United States for the valne of bis 
cotton, and an award is made in favor of Great Britain accordingly. 

I cannot join in this award, and the principles of public law involved 
in it and contravened by it, seem to me so very important and so well 
settled, that I feel it my duty respectfnlly to state the reasons which 
control my action now and may control it in other cases. 

1. That a foreigner domiciled in the United States, voluntarily remain- 
ing in a hostile part of it, in rebellion against it, that part recognized 
by the country of his origin as a belligerent, thus choosing to trust him- 
self to its protection, thus being in law an enemy of the United St-ates, 
without even pretending that he was in fact neutral, may be recognized 
as entitled to maintain a claim against it for property appropriated by 
its invading armies, when no citizen of the United States conld under 
like circumstances claim such consideration, is a proposition to which I 
must enter an earnest and emphatic dissent. If it has any support iu 
equity, justice, or the public law, then I am greatly in error. 

% The cotton was the property of an enemy of the United States, so 
recognized by every writer upon international law, and so held by all 
tribunals, both American and British as well as continental, in every 
reported case involving the question. The mixed commission, consti- 
tuted under the convention of 1853, between the two countries, so held in 
Laurent's case. Indeed, it went further, and held that an unnaturalized 
Englishman voluntarily domiciled in a country at war with the United 
States was not even to be regarded as a British subject ; thus going 
a little too fer, as I think. 

The property of Henderson was as liable to capture as the property 
of Jeff. Davis himself, or any rebel in arms. I believe this is not ques- 
tioned. That the property itself was a proper subject of capture on land 
under the modern rules by which civilized nations govern themselves 
in war, seems to me to be quite as clear. 

The legislation and the known practice of the rebel authorities made 
it so. They made cotton the basis of their public credit by a policy 
which aimed to deal largely iu it on government account, to purchase 
it even before it was grown, and hypothecate it as security for the pay- 
ment of loans, with the proceeds of which they did, to a large extent, 
supply themselves with arms and munitions of war, and with a fleet of 
armed vessels to infest the ocean and destroy American commerce. 
They committed it to the flames, whether owned by friend or foe, rather 
than permit it to reach the markets of the world otherwise than through 
their own ports; thus endeavoring by warlike operations to secure to 
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themselves a monopoly in supplying the foreign demand, that they 
might thereby constrain nations abroad to aid them in their struggle- 
In short, cotton was a special and formidable fovindation of the rebel 
military power. It was more important than arms or ships of war, for 
it supplied these a.nd all else beside. It was more potent than gold, 
for it not only commanded gold, bat it largely enlisted in behalf of the 
rebels the interests of foreigners whose manufacturing industry was 
in a measure paralyzed because this staple was needed to keep it in 
motion. The necessities and purposes of war, therefore, reqnired its cap- 
ture at every opportunity more imperatively than the capture of muni- 
tions and implements of war j indeed, that necessity was quite as press- 
ing and certainly as humane as the killing of men in battle ; for it was 
no less efBcient as a means of accomplishing the subjugation of the 
rebel armies, and re-establishing the national authority. It is to me 
astonishing if there is a difference of opinion upon this subject. 

The Supreme Court of the United States, recognizing to the fullest 
extent all the limitations which the practice of nations has lately eit- 
grafted upon the right of capture upon land, so held in the case of a 
loyal American widow. {Seethe ease of JMrs. Alexander's Cotton, 2 Black.) 
This is high authority, especially when it is remembered that that au- 
gust tribunal has certainly exhibited no tendency whatever to give 
undue license to military authority or warlike operations. Complaint, 
if any, has been altogether in the other direction. But I would be 
quite content, in the absence of any authority, to trust tbe question 
with the common sense of all civilized nations so long as war in any form 
shall be recognized as a lawful method of deciding differences. If the 
capture was rightful by the laws of war, it would be a novelty in inter- 
national law that its esereise involves an obligation to make compensa- 
tion. 

3. But another point remains, which in my judgement is absolutely 
conclusive agaisnt any award on account of tbis claim, if the rules of 
international law should control the determination of the question, Hen- 
derson was voluntarily and permanently domiciled in one of the rebel- 
lious States, the territory held by the so-called Confederate States recog- 
nized by Great Britain as a belligerent. By that act of recognition all 
British subjects were bound. If they chose to remain in that part of 
the world, they voluntarily took the chances of war and intrusted their 
interests to the protection of that organization. Tliey must look to 
it for protection &om the results of war; and now that it has, by the 
fortunes of war, been exterminated, the country of their origin has no 
right (save possibly in exceptionally flagrant cases) to intervene in their 
behalf as against the United States for indemnification. This I think 
is as clearly established as a rule of international law as anything can be- 
lt was so held in Laurent's case, supra. It was so declared by the Amer- 
ican Secretary of State in reference to the bombardment of Greytown, 
and was then assented to by the English government under the advice 
of the law-officers of the Crown. The Attorney-General on that occasion 
declared in Parliament that every jurist admitted it. He said "the prin- 
ciple which governed such cases was that the citizens of foreign states 
who resided within the arena of war had no right to demand compensa- 
tion from either of the belligerents." (See Wheat. Int. Law, 173 — note 
by Lawrence,) This rule is so much in the interest of tbe peace of na- 
tions that it should be steadfastly maintained. A right to interfere is so 
intimately associated with the duty of doing so, that any relaxation of 
this principle would but multiply occasions of war and afford too many 
opportunities for that armed intervention in the quarrels of others which 
is sometimes sought, in vain, by ambitious rulers. 
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Opinion of Mr. Commissioner Fraser in abandoned and captured propet-iy 
cases, S'o. 225, and others. (See p. 49, ante.) 

The capture or destruction of property oo land belonging to individual 
enemies is jastifled by the modern law of nations, if there be military 
reasons for it ; ia the absence of good military reasons such captures are 
generally without the support of the public law. When such reasons do 
exist, such capture or destruction is, in the nature of things, quite as 
proper as the capture or destruction of such property on the high seas. 

The latter is maintalued because an enemy's commerce and navigation 
aie "the sinews of his naval power," to take or destroy which is, there- 
fore, a legitimate act of war. (Wheat. Int. Law ; Lawrence, 626.) 

" The sinews" of his military power on land must, in view of the natural 
law, be equally the subject of capture or destruction by an invading 
army. Cotton was held to be such by the Supreme Court, in the case 
of Mrs. Alexander's cotton, (3 Wall., 404.) The reasoning of the opicion 
of the Chief Justice in that case is, I think, unanswerable. 

The war of the American rebellion was a civil war — an immense one, 
too, and the Government had all the rights of war which it would have 
had if its enemy had been an independent nation. Even the rebel orga- 
nization was recognized by Her Majesty's government as a belligerent, 
i. c, having the rights of war ; and certainly that government is thereby 
estopped from denying, and, indeed, never has denied, that belligerent 
rights also belonged to the Government of the United States. Every 
act of war recognized as lawful by the public law between independent 
states at war was, therefore, lawful on the part of the United States, and 
involved no cause for reclamation on the part of neutrals. Ou this ground 
only, as a lawful belligerent act, could a blockade be maintained. The 
siibject is discussed very fully by the Supreme Court in the Prize Cases, 
2 Black ; and I think the reasoning of that court is conclusive. 

Neutral's property in the enemy's territory siands exactly on the same 
footing as any other property found there. Indeed, a neutral domiciled 
there is au enemy in view of the public law. He may be compelled to 
serve the enemy as a soldier even, and his property must contribute 
to the support of the enemy's hostile operations without relereuce to 
his national character. I think that all authorities, British, conti- 
nental, and American, are in accord upon the proposition that the bellig- 
erent right of capture of movable property on laud is in no respect 
affected by the nationality of its owner. 

Whatever is lawfully done in the exercise of belligerent rights can- 
not involve any liability contemplated by the treaty; it cannot possibly 
be a tort. 

The belligerent right of capture must not be confounded with the right 
of eminent domain, which is a civil right exercised in virtue of sover- 
ereigiity. The two are wholly distinct and rest upon different grounds. 

Grant's case, (C. CIs., 1863,) cited by Her Britannic Majestj 's counsel, 
was not a destruction of enemy's property ; it was not in the enemy's 
lines, nor in a seceding State. It was a destruction of property in 
Arizo, within actual possession of the United States, to prevent its fal- 
ling into the enemy's hands, and by the Constitution of the United 
States compensation for it was secured, and this only did the court de- 
cide. 

But are we to be told that the Government of the United States is 
compelled by its Constitution to pay its rebellious citizens for their 
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property destroyed as a lawful, belligerent act f Has its Constitution 
thus tied its bauds as against a rebellion ? Might the rebels, without 
liability, exercise all recognized belligerent rights against it, including 
the capture of the property of British subjects found in the loyal States, 
and yet it do the like only subject to the duty of making compeDsatiou ? 

I^oui all this absurdity there is no escape if the belligerent right of 
capture and destruction shall be confounded with the sovereign right 
of eminent domain. And indeed captures on the high seas must then 
go into the same general category. 

In flue, a constitutional provisiou — the condition of compensation for 
property taken for public use — intended only to restrain civil adminis- 
tration, would be held to so trammel belligerent rights in time of civil 
war that effective hostilities agaiust rebels might sometimes be practi- 
cally impossible. 

Now, Congress saw that the full exei-cise of the belligerent right of 
capture on land was, as to cotton especially, .of the greatest military 
importance, and that such capture would, therefore, be extensive, and 
that it would tall alike on the loyal a:id the disloyal citizen, and also 
upon foreign residents in the South who had not actually violated auy 
duty. It was a generous policy to mitigate calamities which a war thus 
lawfully conducted would nevertheless impose upon persons guilty of 
no actual wrong. If the capture was a lawful act of war, to restore a 
portion of the proceeds would be an act of grace aud generosity constitut- 
ing no foundation tor a claim for more ; and if a particular mode was at 
the same time provided, whereby this partial restitution might be sought, 
that mode only could be resorted to. The right generously given and 
the mode of seeking it must go together. 

The act concerning captured and abandoned property, allowing loyal 
persons to recover in the Court of Claims, was jnst this act of grace. 
(Anderson's caae, 9 Wall., 5C.) 

My conclusions are : 

1. Capture of cotton of British owuei's within the rebel territory was 
not wrongful by international law, 

2. It was not wrongful under the act of Congress. 

3. It was a belligerent right, and not the civil and sovereign right of 
eminent domain. 

4. Without the act of Congress no compensation was due. 

5. Only such hability as the act of Congress imposes exists, and it 
must be sought in the mode prescribed by the act. 

Again, it is a principle of international law established by the prac- 
tice of all civilized states, and sanctioned by every consideration of ex- 
pediency and justice, that where a nation has provided an adequate 
municipal remedy by judicial proceedings for wrongs .done by it to tbr- 
eigners domiciled within its jurisdiction, as well as to its own subjects, 
no international reclamation can be made, at least until this municipal 
remedy has been exhausted. 

Upon this principle, also, this commission should make no award in 
this class of cases. The Court of Claims was open to these claimants, 
with jurisdiction to give them reasonable compensation for captures of 
cotton. There citizens of the United States must go for relief within 
the time limited by act of Congress; and I cannot assent to the propo- 
sition that domiciled aliens have a better claim than citizens. 

I would not be understood to hold that the right of capture of enemy's 
property on land, as recognized in recent times, is as broad as it is at 
sea. The military reason for it must be more palpable and immediate. 
There is a remote possibility that to take the lives of non-combatants — 
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enemies — may weaken tbe enemy, for these might lie forced into the 
armies of the enemy ; so, too, as to an iniJiscriminate capture or de- 
struction of private property. But all tliis is condemued by the modern 
law, and I would shudder to countenance a revival of practices so hor- 
rible, 

I admit, too, that there may be difficulty in defining the precise limits 
of the right of capture on land. It cannot be doubted that it may be 
as broad and general as the practice of the enemy in that regard : for 
retaliation is fully justified by institutional writers, and by the practice 
of all nations. 

So I suppose it would not be questioned that arms, munitions of war- 
commissary and quartermaster's supplies, intended for sale to the ene- 
my, might be captured or destroyed. So, too, private manufactories 
intended to furnish arms to be sold to the enemy, &c., &c. This enu- 
meration might be extended, 

I feel safe in asserting that no nation in Christendom has practically 
abandoned the right to capture and destroy in all such cases. It is a 
direct blow at the military power of the enemy. 

So if an enemy banker has engaged to supply the enemy government 
with money, may not the cash in his vaults for that purpose be cap- 
tured ? 

This, too, would be a (?i)-ee(bIow at the sinews of his military power, 
quite as eliective and not less humane th in taking of life in battle. 



Opinion of Mr. Vommissioner i^razer in the ease of Johi S. Sauna, vs. The 
United States, No. 2. [Seep. 58, ante.) 

This is a claim for the destruction of 819 bales of cotton belonging to 
tbe claimant by rebels in arms against the United States. The prop- 
erty was destroyed iu Louisiana and Mississippi in 1862 by the confed- 
erate forces with the concurrence of the rebel authorities of Louisiana, 
one of the (Joufederate States so called. Her Britannic Majesty had 
recognized the so-called Confederate States as a belligerent and the con- 
test of arms then prevailing as a public war. After such recognition 
by the sovereign, the subject of such sovereign cannot, in his character 
as such subject, aver that the fact was not so. The^ act of his govern- 
raeut in that regard is conclusive upon him. 

Aside from this recognition by Her Majjesty, it is public history of 
which this commission will take notice without averment or proof, that 
the confederate forces were engaged at the time iu a formidable rebel- 
lion against the government of the United States. It may not be im- 
portant to the question in hand, therefore, that Her Majesty had taken 
the action already stated. 

It should be further observed that the particular " State of Louisiana" 
which concnrred and participated in the destruction of the claimants 
property was a rebel organization, existing and acting as much in hos- 
tility to the Government of the United States as was the Confederate 
States, so-called. It was in form and fact a creature unknown to the 
Constitution of the United States, and acting in hostility to it. It was 
an instrumentality of the rebellion. Its agency, therefore, in the spolia- 
tion of this cotton cannot be likened to the act of a State of tbe Ameri- 
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can Union claiming to exist under the Constitution; and any argument 
tending to sbow tbat under international law tbe national government 
is liable to answer for wrongs committed by such a state upon the sub- 
jects of a foreign power, can have no application to the matter now un- 
der consideration. The qaestiou presented is simply whether the Oov- 
ernment of the United States is liable to answer to a neutral for the 
acts of those in rebellion against it under the circumstances stated, who 
never succeeded in establishing a government. Itisnotdeemednecessary 
in this case to inquire whether the claimant, having a commercial dom- 
icile in Louisiana at tbe time, is to be deemed a British " subject of Her 
Britannic Majesty " in the sense of Article XII of the treaty which cre- 
ates this commission. That question is argued by counsel, but it is 
thought better to meet the question above stated for the reason that 
the case will thereby be determined more distinctly upon its merits. 

The statement of the question would seem to render it unnecesary 
to discuss it. It is not the case of a government established de facto, 
displacuig the government de jure. But it is the case merely of an 
unsuccessful eftbrt in that direction, which, for the time being, inter- 
rupted the course of lawful government without the fault of the latter. 

Its acts were lawless and criminal, and could result in no liabilty on 
the part of the Government of the United States. 



Mi: Commimoner Frazer's dissenting opinion in the cases of Mrs. Sherman, 
IN^o, 359, «»^ Mrs, Brain, lHo. 4A1. (See j). 62, ante.) 

This is an international court, and the parties litigant before it are 
nations, not individuals. 

But the treaty limits the jurisdiction of this tribunal. Not all mat- 
ters of difference between the two governments have been sutimittfd to 
the award of this commission, but only certain "claims on the part of" 
their respective citizens or subjects, against the other government. The 
correspondence which led to the treaty clearly shows that this means 
" claims of" the citizens or subjects of either government, against the 
other government. (Sir Edward Thornton to Secretary Fish, February 
1, 1871, and Mr, Fish's reply of February 3, 1871. See Protocol I.) 

There must, then, be an individual who has a claim, and a British or 
American nationality, else we cannot take jurisdiction. 

When the party whose person or property has suffered injury is dead, 
how are we to ascertain who then has such claim? The international 
law is silent, giving no answer to this question. It is a matter regula- 
ted by municipal law, and the law of the domicile of the deceased must 
be referred to to ascertain who takes the rights which he had while in 
life J that is to say, to ascertain who is the individual "citizen or subject" 
in who:e behalf a claim exists after the death of the original claimant. 
If by the municipal law of the domicile of the deceased nohoAy is entitled, 
then by this treaty we cannot make an allowance; for we can only do 
that where there is an imdimdual, British or American, who has a claim. 
We have no authority to create a claimant. The treaty might have pro- 
vided for such cases, but it did not. It might have provided that pro- 
per damages should be awarded against our government in favor of the 
other, for the wrong to the nation, without reference to any question of 
the right of an individual to such damages, leaving the government iu 
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wliosse favor the award shoald be made to determine, as it misht see lit, 
\vli;tt individual if any should be benefited thereby. 

Tlie treaty of the United States with New Granada, and that with 
Mexico, referred to in the argument, were of this character. 

Where the personal injury was to one domiciled either in the United 
States or Great Britain and now dead, there can be no citizen or subject 
(■iititled to make claim ; because, by the lawsof both countries, the right 
to damages is extinguished by the death of the person injured. 



Opinion of Mr. Commissioner- Frazer in the cane of John C. Tiahming, No. 
1. {See p. ^, ante.) 

Conceding that in this case there must be an award of damages, yet 
1 do not agree that it should be large. 

When the American rebellion began he was domiciled at Ifassau, and 
so continued until Jane 13, 1861, when he removed to New York, having 
made his arrangements for that purpose the previous year, (his deposi- 
tion, p. 37.) 

The rebellion was not hatched in a corner. The firing upon Fort 
Sumter was not a surprise. For many weeks prior thereto, it was 
known all over America and Europe that elaborate preparations were 
being made for the attack. It was virtually under siege for weeks 
before a gun was fired, its supplies cut off, and fortifications for attack 
being built. This is public history.' It is not preteuded that this was 
uot known in Nassau. Arms of all kinds were sought and in demand 
in the South. This claimant was at that time willing to supply that de- 
maud, and for the sake of profit to put in Wilmington two caunon 
W'hieh he owned, to be used to destroy the Government whose hospi- 
tality he intended iu a few weeks to accept. One of his explanations of 
this is that, when so intending in April, 1861, he did not know that 
firing upon Sumter had really yet begun ! This was his statement to 
Consul Archibald, (memorial, p. 17,) in September, 1861. It is possible 
that the consul did not give his statement correctly. But in December, 
1872, he plainly means to be understood that at that time (April, 1861) 
he " got news " for the first time that there was " likely to he war," and 
therefore he did not send the guns to Wilmington 1 (his deposition, p. 
48.) It overtaxes credulity to be expected to believe that an intelligent 
merchant at Nassau did not learn, long before April, that there was 
"likely to be a war." 

On September 2, 1861, the Government, being informed merely that 
he had attempted to have the guns shipped from Nassau to Wilmington, 
and, so far as we know, not learning that he was at the time a resident 
of Nassau, and that it was probably before there was actual war, had 
him arrested. Learning the facts as stated by the consul, he was 
promptly released after sixteen days' detention. 

The Government had learned enough to have made it almost criminal 
not to be afterwards suspicious of Eahming. He had beeu willing to 
supply the rebels with arms. He wiis trading ostensibly with Nassau, 
notoriously a mere way-station for goods intended for the rebels. He 
had a trading-house there. He was in business correspondence with, 
and sending goods to persons there known to be iu t!ie confederate 
16 N 
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trade. He was suspected and watched. It would have been wicked 
negligence not to have watched him. Packages shipped by him were 
found on board a coufederate vessel captured m attempting to violate 
the blockade — the "Margaret and Jessie." 

domiciled now in New York, he could Dot lawfully aid the insurgents 
by trading with them either directly or indirectly, even in the absence 
of a blockade and an act of Congress prohibiting it. He was now in 
that respect bound by all the duties incumbent on American citizens. 
He must restrain his avarice — forego profit for the sake of the country 
in which lie resided. 

Hon-intercourse between belligerents rests upon a principle of public 
law, and needed no actof Congress or public proclamation to establish it. 
Trade with the enemy indirectly, via Nassau, was notleas a violation of 
this principle than direct trade. If there was probable cause to believe 
him guilty of this, his arrest was fully warranted. If he so conducted 
his business as to create this belief, tempted thereto by the hope of 
gain, he must submit to the consequences naturally resulting from it. 
He had abundant notice that he was suspected, and this should have 
put him on his guard. 

December 31, 1863, he was again arrested, and was held six months 
and two days. Was there probable cause for this arrest? It must not 
he forgotten that it occurred immediately after the hearing and decree 
in the case of the " Margai'et and Jessie," in which it appeared that 
cases shipped by Eahming were on board, the marks unchanged, and 
that the Government acted and mnst have acted upou what then ap- 
peared, not what now appears. 

To recapitulate; 

1. Two years and a half before, he had shown liimaelf willing, for 
gain, to aid even in arming the insurgents. 

2. Having a house of trade at Nassau, he had opportunities, nay, 
excellent tacilities, to participate in the confederate trade. 

3. His business ostensibly with Nassau was large. 

4. Much of the goods shipped by him were adapted to the confede rate 
demand. 

5. Some of his sliipnieuts, it appeared, were actually found on board 
a ship sailing under the confederate flag en route to Wilmington. 

One might well inquire what more was needed to constitute probable 
cause for his arrest. 

Nor am 1 yet satisfied of his innocence. His own deposition, if fully 
credited, ought perhaps to be deemed a suflScient explanation of nearly 
everything. But I cannot accord full credit to his statements. He 
furnished abundant reasons for (at least) caution in this respect. 
He made his memorial under oath, stating when certain vessels 
were detained, to his injury, viz, the Prince Alfred, in May, 1863, 
and the Star of the West, in June. In his deposition he places 
the first event sixteen months earlier, and the last eleven months 
earlier. The explanation is that these errors must have been either 
■clerical or typographical. That they are not typographical appears 
by our files. Then we have his positive and unnecessary affidavit 
in bankruptcy that he is an American citizen, and his explanation 
that he did not read the aflidavit ! The least that can reasonably be 
said of these explanations of his is that he is not careful as to ickat he 
^hall swear to; an oath being by him regarded as imposing upon the 
conscience no obligation to know what it is that is affirmed. What 
would become of the administration of justice if all men were thus 
careless ? 
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His explanation of the marks on cases found on board the Margaret 
and Jessie leaves something more to be desired. It is not very probable 
that a steamship running the biocliade woald be laden, to any extent, 
with empty barrels and boxes ; and where merchants use old cases in 
which to pack goods, they mark them anew. The old marks, it is true, 
sometimes remain legible, bat the Margaret and Jessie had on board 
several cases with only the marks of Rihraing's consignees. It hardly 
•explains this to say that his Nassau house was in the habit of selling 
their empty boxes for what they would bring, unless we are also to sup- 
pose that when the same cases were afterwards found in the confederate 
steamship they were empty ! 

In short, I am not sure that it was not to him a great favor that he 
was discharged without a trial. 

His complaints of harsh and inhuman treatment in prison, other 
than would ordinarily attend secure imprisonment, are, I think, snfid- 
ciently met by the evidence for the defense. 

But I think that he was detained too long; that he was reasonably 
entitled to either trial or discharge earlier. 



Opinion of Mr. Comvitsslomr Frazer on the effect of failure of claimants 
to take and proseoute appeals in prize oases. {See p. 90, ante.) 

Upon the question whether a claim can now be maintained before 
this commission for vessels and cargoes, or either, captured and by the 
proper courts of prize condemned as lawful prize, and no appeal prose- 
cuted from the judgment of such courts, there being nothing in the cir- 
cumstances to hinder or embarrass the claimant in prosecuting such 
appeal, I have reached a conclusiou in the negative. The reasons which 
have led me to this opinion I put iu writing for the consideration of my 
learned colleagues, with the remark that, if I am wrong, I shall gladly 
yield whenever it is shown. 

" Justice and equity " constitute the rule of our decision by the terms 
of the treaty. This is the foundation of international law, and when 
that law speaks upon a question, we must be guided by it ; for both 
countries, as well as the nations of Ohristendomr, ecognize its principles 
as equitable and just ; and we shall be wholly at sea with no guide, and 
disappoint both governments, if we disregard it. If by the international 
law there is no valid claim in such a ease, then I know not how its valid- 
ity can be maintained. True, the treaty confers upon us jurisdiction of 
such claims, because it refers them to this commission. The question 
in hand is not ot jurisdiction, but it is whether the cases as stated in the 
several memorials constitute claims which ought to be allowed. I do 
not doubt the jurisdiction, hut that does not determine their validity. It 
only makes it our duty to decide whether they are valid or not; and 
that decision should be according to the principles of international law. 

So far as I know, the approved writers upon international law are in 
accord upon this question. 

Thus Eutherforth : 

Natural eqnity mill not allow tliat the state should be answeralile for tlicir (the 
cajitort) afltsontil those acta are esamined by all the ways wliich the state has ap- 
pointed for the purpose, (2 Inst., book 2, c. 9, ^ 16.) 
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And agaiu . 

The HUlljeets of a uentfal utiite havH no I'igUt to appeal to their own state for a reme- 
dy agaiiiBt the erroneous seutenue of an interjor court ti[I they have appealed Co the 
superior coui*t, or to tlie savec^ superior courts if there are luore ooiirts of thja aort 
than, one, and till the senteuoe has been coufirmed iu all of them. For these courts 
are bo many means appointed by the state to which the captors belong to esaiuiue 
into their coudoet ; and till their conduct has been examined by all these means, the 
state's exclusive right of jnUging continues. (Id.) 

"Wlieatoii, (Lawrence's ed.,) p. 675, says tliat " the Heiitral has no 
gronnd olcomplaint" until the acts of the captors are confirmed by tlie 
sentences of the tribunals appointed by bim to ai^judicate iu matters of 
prize, what he suffers being the inevitable result of the belligerent right 
of capture ;" and cites Eutherforth at length in his text. 

On the 7tb March, 1862, Sir Roundell Palmer, solicitor-general, de- 
clared in a debate in Parliament that it was the ordinary law of nations, 
than which " nothing is better known," that the neutral must not inter- 
fere except by appeal, if the first decision in priae is deemed wrong. 
(Law. Wheat., 686 n.) 

An English commission in 1753, iu a report concerning reprisals by 
Prussia for captures by Great Britain, said, concerning adjudications in 
prize, " If no appeal is offered, it is an acknowledgment of the justice 
of the sentence by the parties themselves, and conclusive." (Wheat., 
Hist. Law of NatioDS, 210; see also, Wheat., Int. Law, (Lawr., 678.) 

Wildman seems to adopt this language as expressive of the rule of 
international law. (Inst., vol. 1, p. 353.) 

Governor Lawrence, the learned editor of Wheaton, in a letter of date 
May 21, 1871, published in the World newspaper, concerning this very 
treaty, before its ratification by the American Senate, speaking of this 
commission and the character of claims which it could allow consist- 
ently with principles of public law, said : 



he made on the government of 

prize courts have been exhausted. (Pamphlet, pp. 38, 29; see also. Law's note 6u, m 

Wheat., Int. Law, 189.) 

Opposed to this uniform and unbroken current of authority, English 
and American, Her Britannic Majesty's counsel cites only a single case, 
which it is urged should outweigh all the text- writers. The ca«e cited 
(bark Jones — American and British commission under treaty of 1853, p. 
83,) was not a prize of war. It was a capture of a supposed slave-trader 
made under British statutes. The capture was made at St. Helena, 
where there was a court of record having jurisdiction, but the vessel 
was taken to Sierra Leon, a distance of one thousand miles, for a^udi- 
cation. She was acquitted of the charge, and it was adjudged that there 
was no probable came for seizure. But the court assessed her with costs 
for " resistance of the master to fair iliquiry " — a personal matter of which 
the court had no cognizance under the statute. There was no appeal. 
These are the circumstances under which Judge Upham was of opinion 
that the owner was not bound to take an appeal. He seems to have 
deemed the judgment for costs coram nonjiidice and utterly void. It 
further appears that the master did not know where to follow his vessel, 
and was deprived of all means of following it, (p. 101.) He did not ap- 
pear in court. How could he if such were the I'acts? Judge Upham, 
the American commissioner, might well hold that under such cireumstanceK 
an appeal was not necessary to perfect the right of the American Gov- 
ernment to demand r 
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The opiiiioa of Judfje Upbam seems to imply that ia the iibseiice of 
special tdreumstances an appeal would be necesaary. 

The opinion of Mr. Hornby, Britisli coramissiOQer, is silent upon the 
questiou of appeal; and indeed it is dififiBult to see, from tiis opinion, 
(p. 107,) upon what ground he could have consented to award any dam- 
■ages unless it was that claimed by Judge Upham — that the court had 
no jurisdiction under the statute to adjudge costs against the vessel 
for the alleged personal misconduct of the master. He was willing to 
allow for detention of the vessel and damages to her, and sacrifice ou 
«argo. 

The umpire expressed no opinion upon the question of appeal. 

Tlie ease was pecaliar, and I do not deem it an authority applicable 
to the general question under consideration. General rules can never 
safely rest upon the precedents of exceptional or hard cases. That 
there should be some exceptions to the general rule as I deem it to be, 
I have no doubt. For instance, if, as in the case of the Jones, an appeal 
was rendered very difficult or impossible, or was embarrassed, liy the 
act of the captors; or if previous appeals in similar cases bad shown 
that the appellate tribunal of last resort did not govern itself by inter- 
national law, thus indicating that an appeal would have been useless, 
or if it had been waived by the government of the captor, I would hes- 
itate long before lioltiiug that appeal was necessary to lay the founda- 
tion for an international claim. 

But it is suggested that the text-writers cited are considering only 
the gronnds of war or reprisals, and not the causes adequate to justify 
a claim for indemnity by one nation against another. I can only say 
that I thiult this is a mistake. Besides, their reasoning, if correct, is 
absolutely conclusive against both. If, as Rutherford asserts, "natural 
equity will not allow that the state should be answerable," or "if the 
subjects of the neutral state have no right to appeal to their own state 
for a remedy against the erroneous sentence ;" or if, according to "Whea- 
ton, "the neutral has no ground of complaint," and what he suffers is 
only"the inevitable result of the belligerent right of capture;"or if, 
according to Wildman, a failure to appeal is "an acknowledgment of the 
justice of the sentence;-' or if, acooixling to Lawrence, "no claim can 
be made on the government of t!ie captor," then i kuow not upon what 
ground it can be held that these claims can be sustained upon the fitcts 



But reprisals are justified by the public law for refusal to repair an 
injury, and when it is admitted that reprisals cannot be made, it is 
thereby confessed that there is no just international demand. 

Granted a just claim or injury recognized by the 2>nb!ic law, then by 
that law the state aggrieved is tlie exclusive judge of the mode of redress. 

The note of Mr, Seward of December 22, 1862, concerning the case of 
the Will-o'-the-Wisp, (No. 378, p. 30,) has been referred to. Was this 
either a waiver of appeal in that case, or the expression of an opinion 
that an appeal was not necessary? That note does not stand alone. 
The reply of Lord Lyons (pp. 30, 31) seems to recognize that as a mat- 
ter of right the United States might stand on the absence of an appeal j 
but it makes an appeal to the magnanimity of the American Govern- 
ment in the particular case. Mr, Seward's answer thereto of April 2, 
1863, gives distinct notice that the appeal is not waived, and that it is 
deemed necessary before the esecutive government can be called upon 
to consider the subject. 
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Mr. Commissioney Eraser's opinionintlw" liio Grande'' eases. {iScep. 110, 
ante.) 

1. The remarks made ia tlie general arj^umeut for tbo elaiiiiaiita iirg- 
iug that claims of this character were intentled to be referred to this 
ooinmissiou by Article XII of the treaty, seem unnecessary, inasmuch as 
our jurisdiction of the cases is not questioned, and cannot be. 

If it is intended to infer that there must be an award of damages, 
ii-om the fact that there is jurisdiction, I cannot admit the inference. 
Jitrisdiction is merely the poiver to hear and decide, and necessarily in- 
Tolves the duty of deciding favorably or adversely as the circnmstancea 
shall warrant. 

2. Ill like manner the somewhat extended remarks of the general 
argument to establish that bona jide trade with the Mexican port of 
Matamoras was not a violation of the blockade, and could not lawfully 
be reached by the blockade, may be put out of the case. No such thing 
■was ever, for a moment, pretended by the United States. If, however, 
it is intended to suggest the inference that damages must be awarded 
for these captures because it was adjudged that these vessels were in 
fact engaged in that bona fide trade, then I deny the inference. The 
reason is a good one for discharging the vessel, but it has little to do 
with the question whether damages should be given. That depends 
upon the inquiry, was there good apparent cause for making the cap- 
ture. 

3. In view of the instructions to the blockading fleets, (satisfactory to 
Lord Russell,) of the contemporaneous disavowals of Mr. Seward, and 
of the uniform decisions of the American prize courts, there is no war- 
rant for the assumption (p. 21) that " these captures were intended to 
affect the trade between Great Britain and Mexico." 

4. The doctrine that this commission may, by its decisions, disregard 
the law of nations, in deference to whatever undefined notions of "equity 
and justice" the several members of the commission may happen to 
entertain from time to time, is to me a very great surprise. It brings 
to mind the remark ijf an eminent English lawjudge, resisting the estab- 
lishment of the jurisdiction of the courts of equity in that country, to^ 
the effect that decisions in equity depended upon the individual con- 
science of whosoever happened to be chancellor, and were therefore as 
uncertain as the length of the chancellor's arm or foot I From such 
equity as that he might well have wished the deliverance of his country. 
The injustice of his reprositeh is, however, seen in the fact that "equity 
follows the law" — abides by it—not only obeys but maintains it, and 
administers justice according to a system of known and established 
principles sanctioned by precedent ; that it does not depend upon the 
individual conscience of the judge. 

What is the law of nations which it is insisted this commission may 
disregard? All definitions of it are in accord, substantially, and none 
of them better than Blackstone's, "that which regulates the conduct 
and mutual intercourse of independent states with each other by 
reason an<l natural justice." It is the natural law applied to nations 
in their relations with each other, so far aa they have consented that it 
shall be thus applied. It is wanting in some of the essentials of strict 
law, however ; it is not prescribed by a common superior, and its only 
sanction is the public opinion of Christendom. Nor is it a complete- 
code having an established rule for all questions that may arise. It is 
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yet ill tb« period of its srowtli ; but whenevflr it does speak it utters 
the rule whieli tbe wisdom of the nations has by common consent found 
to be most in coiisonauce with reason ami uataral justice. When it 
gives a rule for tbe government of a given ease, it famishes tbe full 
measure of international obligation in that case — is the only standard 
by which coudneb in that case can be properly tested. In other wordSp 
it ascertains what is " equity and justice" between nations. 

If seeking to pay a compliment to the eminent men who negotiated 
the treaty, I think one would hardly choose to say, " they authorized 
the mixed commission at will to substitute for the rules of right whicU 
have been sanctioned by all Christian powers and the courts of both 
countries the individual notions of the Commissioners thereafter to be 
chosen." 

The application sought of the proposition alluded to is, in substance, 
that, though the facts before the prize-court fully justified its judgments, 
according to the international law as even the British courts would 
themselves declare it to-day, yet this commission may, upon some 
imaginary ground of equity, be bound nevertheless to award damages I 
I can only say that no such result can occur here, except over the most 
emphatic and decided dissent with which I can oppose it. 

The Science (No. 391) was found at anchor in the roadstead outside 
the mouth of the Rio Grande, within leas than a marine league of the 
Texas shore, which was blockaded. Her outward cargo, then discharged, 
had consisted in part of confederate grey cloth, (290 bales.) Slie was, 
in fact, consigned to Matamoras, and really had discharged her cargo 
there. Matamoras was forty miles up the river. The Texas shore was 
accessible and less than two and a half miles distant. Captured 
Ifovember 5, 1863 ; had been there since August 12. 

Tbe Dashing AVave (No. 393) was found at aucbor near the Science, 
but further within American waters. No part of her cargo was war 
material. There were, however, two boxes (£12,000) of gold coin, £7,000 
of which belonged to one Caldwell, whose nationality was unknown, but 
it is evident he was not British. It appeared from papers on board that 
at his request Lizardi & Co., British merchants, shipped it as theirs, the 
bill of lading (p. 193) containing the unusual recital that it was "all 
British property." She had discharged no part of her cargo. Caldwell 
had requested this shipment to be made by Lizardi & Co., as their pro- 
perty, in their name, with £5,000 to be advanced by them to him, if their 
consignee at Matamoras approved of proposed investments of it. He 
had specially requested that it be insured, " including the war risk," 
(p. 200.) She was, in fact, bound for Matamoras. 

Caldwell made no claim, but a claim was made on behalf of Lizardi 
& Co. forthe whole £12,000, averriugthafno other persons are interested 
therein," and sworn to by their attorney. Also, in the same behalf and 
to the same broad extent, by Armando Brothers, to whom tbe consignee 
had indorsed the bill of lading. 

The Volant (No. 388) was captured in American waters, the same as 
the Science and Bashing Wave, loaded by same brokers who loaded the 
SeiencCj and had confederate gray clotli, (15 bales,) being balance of 
invoice sent by Science. Tbe remainder of ber cargo was blankets, 
shoes, ai»d woolen stockings, and brandy. She had not discharged her 
cargo. The invoice on board described the cloth (p. 73) as four bales 
blue mixed, one da/rk mixed, ten sky blue. It seems that the whole was 
mixed, no sky blue whatever. The manifest showed boots, but no shoes. 

The Sir William Peel (No. 243) was captured at the mouth of the 
Kio Grande, in Mexican waters, Shehad been there about three mouths. 
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Her cargo, as per manifest, had beeo mostly discharged at Mataiuoras, 
and sho had takeo 904 bales of cotton, part of her retnrn cargo. She 
had two 25-pouiid gima mounted, considerable amuiuuitton, small arms, 
tomahawks, cntlasses, &c., for boarding, engines six feet below water 
line. Burden, 1,044 tons. Signal lights were on her at night, 

A confederate officer, it was sworn, claimed to have received arms from 
her, landed on the coast of Texas at night ; and this was not contradicted, 
though there was opportunity. There is other strong inculpatory evi- 
dence, which is, however, contradicted ; tending to show both the inward 
and outward cargoes to have been confederate property. 

The qnestion ju all these eases is, whether or not there was probable 
flanse for capture. The cargo of each of them was adapted to the Texan 
market; and there is little doubt that it was expected ultimately to find 
«ale there, whether first to enter into the general stock of Matamoras, 
or merely to observe the form of passing through that place in transit 
to Texas. 

It seems from the evidence that merchandise unladen at the mouth of 
the Rio Grande for Matamoras was conveyed to tlie latter place either 
in small steamers by the river, or in wagons by land. It seems, also, 
that this land transiwrtation by wagons was likewise practicable on the 
Texas side from the coast at the mouth of the river. 

It was a matter of notoriety that enormous supplies of military as well 
as other goods for consumption in the confederacy had been introduced 
through Texas direct, until the blockade of that coast was made effec- 
tive, and afterwards through Matamoras. It was equally notorious 
that there was in Texas a great demand for such goods when these ves- 
sels were seized ; and that it was the policy of the rebel authorities to 
ship cotton abroad rather than sell it at home. 

These considerations are mentioned to show the strong temptations 
which existed to introduce goods, and especially arms and ammunition, 
(which could not go thi-ough Matamoras,) into Texas direct. And if 
accomplished it would avoid Mexican customhouse scrutiny, duties, 
charges and detentions, and all the inconveniences which flow from 
circuitons and indirect methods. 

Inasmnch as watchful Federal cruisers were present almost constantly 
any attempt by day to pnfc goods upon the Texas shore would have 
been too hazardous for probable success. If done at all, it must have 
been under cover of darkness, and in small quantitiea at a time, and by 
the use of small boats. This would consume time, and would be greatly 
facilitated by nearness of the ship to the Texas shore. 

" The Science." The foregoing observations apply in all these cases. 
With a burden of only 300 tons, the length of her visit (nearly three 
months) was of itself remarkable. She had the strong temptation to 
violate the blockade, and she had placed herself so near the Texas shore 
that she had the opportunity to do it. These circumstances of suspicion 
she created, and did not explain. If a ship may thus put herself so near 
a blockaded shore for mouths, where, under cover of the night, she can 
land her cargo upon it, and this without any peril or cause of suspicion, 
then, indeed, the right of blockade is less valuable to a belligerent than 
I believe it to be. 

I am thus led to the conclusion, not merely that t!ie judgement of the 
Supreme Court iu the ease of the Science was not clearly wrong, but 
that that judgment was clearly right. 

. "The liashing Wave.'" The foregoing remarks apply with equal force 
to the case of the Dashing "Wave, except that she had but recently arrived 
at the place whoi* she was seized ; and iu this case there is superadded 
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the facts coucei'iiiiig the coin of Caldwell. A Mexican would bave no 
occasion tbus to conceal liia ownership, A Mexican would not have 
feared to make claim in the prize court. He was either Mexican or 
confederate, for his eoautry had political troubles. Tbe conclusion is 
difficult to avoid tbat he was an enemy, and his property liable to cap- 
ture, contaminating all that belonged realty to Lizardi & Co. 

I perceive no error in the judgment of tbe Supreme Court in this case, 
except in its failure to condemn the coin as lawful prize. 

"The Volant" is a case much like the Dashing Wave. There was no 
simulated ownersbip of cargo, bat there was an apparent eftbrt to mis- 
lead by the invoice, a-8 to tbo cloth— to conceal the fact that it was 
contfederate gray. 

J. see- no sufficient reason to hold iti tliis that the Judgment of tlic 
Supreme Court was wrong. 

"The Sir William Peel" differs from the other cases in tbe fact that she 
was captured iu Mexican waters, where she had a right to be ; though 
it seems from the evidence that she bad previously been in Texan 
waters. In ail other respects the case is stronger against the ship 
than in either of the others. It is only by giving her the benefit of 
doubts that I can say she should not have been condemned. I am very 
clearly of opinion tbat there was abandant reason for seizing her and 
sending her in for adjudication. 

That she was talten in Mexican waters was a violation of the sover- 
eignty of Mexico, but not of the rights of the ship and cargo, which 
<;ould be interposed for their protection except by Mexico, was the 
doctrine held by the Supremo Court. I thiok the proposition is fully 
supported by reason and the principles of justice; and that it is a 
sound principle of internatioual law, best in accord with tlie adjudged 
■cases. 

On the question of the assessment of damages in the case of the 
Sir William Peel, Mr. Commissioner Frazer delivered the following 
dissenting opinion: 

Concerning the assessment of damages in the case of the Sir Wil- 
liam Peel, (the judgment of the Supreme Court of the United States 
being deemed erroneous by my colleagues,) I felt constrained to dissent 
upon an important point. 

The ship, and nearly all the cargo, having been restored, it was mate- 
rial to ascertain the value of the property so restored at the date of restitu- 
tion. If it was then worth as much as when captured, the only legitimate 
damages, it seemed to me, would belts use during the period of detention, 
together with costs and expenses. The value, I thought, should be taken 
',it the time and place of restitution, and not at a different time. It had 
been ascertained at that time by an appraisement by the prize court, one 
of the appraisers being an agent of the claimants. This appraisement 
was in round numbers, in gold, £67,500. But the claimants chose, at 
very great expense, to take the property to England, where they sold it, 
realizing only £39,600 ; from which has been deducted all expenses of 
removal to England, insurance, and other expenses of its preservation 
and care after restitution, (a very considerable aggregate,) and these 
net proceeds, deducted from the value at the time of capture, have been 
taken as a part of the damages awarded. I could not resist the conclu- 
sion that the claimants had, after restitution, sacrificed the property 
for but little more than half its value; and I could not agree that the 
United States should suffer that loss. It constitutes about three-fourths 
•of the large sum awarded iu the case. 
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Dissenting opinio)i of Mr. Commissioner Fraxer in the vuse of the Clroan- 
sian, Nos. 432, 433, and 444. (See j). 148, ante.) 

The only lawful object of a blockade is to Injure the enemy. Hence 
there cannot, consistently with public law, be a blockade of a port unless 
it be an enemy's i>ort. 

But I am not prepared say that tUe mere occupancy of a port, how- 
ever precarious and temporary, by the belligerent maintaining the 
blockade thereof, is such a poasessiouaa makes the port no longer the 
enemy's, but that of the blockading belligerent, thereby terminating 
the blockade, I know of no authority which goes to that extent. In 
such a case I think the question must be regarded as one of first impres- 
sion, open to the just influence of every consideration which should affect 
the decision of a new question. 

But I do not think this question ia necessarily involved in the decision 
of the cases growing out of the capture and condemnation of the Cir- 
cassian, and therefore I do not discuss it. 

There has been much criticism of the judgment of the Supreme Court 
in the case of the Circassian, (2 Wall., 135.) That judgment has been 
questioned in quarters entitled to great lespect; and it has, on such 
occasions, unitbrmly, I believe, been assumed that at the date of the 
capture of the vessel, (May 4, 1862,) the port of New Orleans was in the 
possession of the tXnited States, a possession which subsequent events 
proved to be (whatever may have been apprehended at the time) perma- 
nent and nnintemipted. And it has been assumed that the Supreme 
Court held that, under such circumstances, the blockade of the port was 
not brought to an end, This is a grave misapprehension, not only ot 
historical facts but of the doctrine announced by the Supreme Court ; 
and yet so easy to fall into, that only by care can it be avoided. It is 
undoubtedly a fact ot history that for several days prior to the capture 
at sea, of this ship, the military forces of the United States had actual 
possession of the city of New Orleans, were not there immediately men- 
aced by any hostile force, and ever after held it. It is so natural to con ■ 
foiuid the city with the port of New Orleans that the error is not won- 
derful. And yet the distinction is very wide, and practically very im- 
portant. 

The city of New Orleans, of which the United States held possession, 
was a municipal corporation, possessing geographical boundaries defined 
by the laws of the State of Louisiana. The boundaries included, at tht 
utmost, only so much of that larger teiTitory called the parish of Orleans 
as lies on the left bank of the Mississippi Jiiver. But the National Govern- 
ment, having by the Constituttou the control of commerce, and conse- 
quently the power to define the geographical limits of the ports of the 
United States, had, by act of Congress taking effect September 16,1850, 
declared " that the port of Sew Orleans shall be and is hereby so extended 
as to embrace the whole parish of New Orleans, on both sides of the- 
Mississippi Eiver." (9 Stat, at L., 458.) It was not the city merely, but 
the whole port which had been blockaded. And the question before 
the Supreme Court was not whether the possession of a port by a block- 
ading belligerent puts an end to the blockade. It is a disregard of the 
facts so to state it, and it is a misapprehension of the decision of the court 
to suppose that it was reached by determining that question in the neg- 
ative. The real question was deemed by the majority of the court to be 
whether possession of thec(7y by tliHX'"nited States tei'minated its block- 
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ade oC the port. It ueeds oniy a careful reading of the opinion of the 
Chief Justice to see that he saw clearly the difference between the city 
and the port of New Orleans: and an examination of the dissenting 
opinion of Judge Nelson will also show that he entirely confounded the 
city with the port. 

Is it possible to misnnderatand the following language found in the 
opinion of the Chief Justice ? 

It (the blookiwie) applied not to the city alone, hot controlled the port which inclndes 
the whole parish of Orleaos and lies on both sides of the Mississippi, and all the povtti 
on that liver and ou tlie lakes east of the city. Now, it may be well enough cuucede<l 
that a continuous and complete possession of tlie city artd tke port au^ of the approaches 
from the Gulf, would mabe a blockade nuneceaanry, smA would supersede it. But at 
the time of the capture of the Circaasiao. thero waa mi such poaeeaeioa. Only the viiif 
was occupied, not the port. 

Nothing can be more certain than that the Chief Justice thought there 
was an important and very practical distinction between the city and 
the port of New Orleans with reference to the question of bloclia^e. If 
not, then this language, marking so clearly the difference between the 
two things, and dwelling upon the fact that though the city was occu- 
pied by the Federal forces, a very large part of the port was not so occu- 
pied, was idle verbiage, injected into the opinion for :io purpose unless 
it may have been to increase its volume 1 

I thick the Chief Justice was correct in supposing that the difference 
between the city and the port was of practical importance in the 
case. A little consideration will make this quite apparent. 

No rebel military force, it is truej occupied that part of the port 
(the right bank of the river, many miles in length) which was not occu- 
pied by the United States ou the 4th May, 1862 ; but it was, de facto, 
territory of the rebel belligerent, nevertheless. Trade there was trade 
with the enemy, to prevent which is the lawful purpose of blockade. 
It is not necessary to the lawful blockade of an enemy's port that the 
enemy should hold it by the presence of a military force. Suppose, then, 
that on the 4th May, 18ti2, the Circassian had steamed into the port 
with a view to discharge her cargo at any landing on the right bank of 
the river, within the port, rebel merchants, non-combatants, beingready 
to receive it thePe and transport it into the interior, no portion of the 
goods being contraband, by what right, save that of blockade, could 
the Federal fleet have interfered to prevent it ? The position and 
strength of that fleet, it is true, enabled it to capture, without fail, every 
vessel which might have attemped such a thing; but this physical 
ability to capture did not, per sc, confer the right to exercise it; nor 
did it, per se, end the blockade. It is said that a municipal regulation 
might have been enacted prohibiting such importations or controlling 
them ; aud in execution of such an enactment the force at hand could 
have been employed; but this is no relief from the dilemma. The 
right by municipal regulations to close rebel porta and render trade 
with them unlawful, was claimed by the United States very early in 
the rebellion. It was proposed, but the right to do so was denied by 
Great Britain and other neutral nations, and its exercise was forborne 
in deference to their protests. Evenin the argument for the claimant in 
these cases, the right of the United States to exercise sovereign rights 
(and belligerent rights at the same time) against the rebels to the preju- 
dice of neutrals, is earnestly eombatted by a gentleman who, aa a writer 
upon public law, stands deservedly high aa an authority, and who, in his. 
published works, had before expressed the same opinion. Whatever 
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may be true as to that, it is very certaiu that Great Britaiu, liaviug 
contributed more than any other nation to indnce the United States to 
forbear, by denying the right, cannot now fairly claim for her subjects 
the henefit of a principle which, at the time, she bo stoatly denied. 
Municipal regalations prohibiting nentral import trade with any part 
of the port of New Orleans not iii Federal possession, would have been 
as obnoxious to Great Britain as if a liite attempt had been made at 
that time concerning Mobile, Charleston, or Savannah. The principle 
which would have justified it in the one case, would have maintained it 
in all. 

If the cousideratiou of the case left it doubtful whether the judgment 
of the Supreme Conrt was in accordance with public law, it wonld be 
our plain duty, according to all authority, to disallow these claims. So 
mnch deference in a case of doubt is due to a deliberate judgment of a 
court whose independence, impartiality, and learning hEts given it a 
character in Great Britain not less lofty than it possesses at home. 

But I do not doubt. Comments and criticisms ni»on the judgment of 
the court bad fallen under my eye ; trusting to which, I confess I had 
been somewhat impressed with serious doubts (to say the least) of the 
legality of the condemnation. But a very careful study of the case 
shows that, in making such criticisms, no account has been taken of the 
important fact that the possession of the United States forces at New 
Orleans did not extend to the whole port when the ship was seized ; no 
such entire possession being anywhere directly asserted. That the er- 
ror is one of inference, resulting from the fact, doubtless, that the wider 
area of the port, as contradistinguished from the city of the same name, 
has usually escaped attention. It follows, therefore, that the principle 
supposed to be violated by the court was really not violated at all, and 
that the question was not that which has been sometimes supposed. 
It is not, I may hope, improper to say that the best care and judg- 
ment which I am able to bring to the consideration of the case has re- 
sulted in a clear conviction that the condemnation of the Circassian was 
correct, 



Opinion of Mr. Oi/mmissioi'er Frazer in the cii^en of the Jioyne, tke Mon- 
mouth, and the MUja, Nbs. 216, 315, and 467. {See p. 153, ante.) 

The allowance of> prospective earnings by vessels was denied by the 
tribunal at Geneva unanimously. It is not, so far as I am aware, allowed 
by the municipal law of any civilized nation anywhere. The reason is 
obvious and universally recognized among jurists. It is not possible to 
ascertain such earnings with any approximation to certainty. There 
are a thousand unknown contingencies, the happening of any of which 
will render incorrect any estimate of them, and hence result in injustice. 

Who can say that the Monmouth would have reached Savannah at 
all if That she could have procured a cargo of cotton at ^d. per pound, 
the lowest freight in proof? Who can say that she would have got 
better or as good rates as that? Why could she have done better? 
There is no reason. Who can say that she could have been laden and 
sailed before the blockade wonld have stopped her? The witnesses do 
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not say so, but only "if she had met no detentiou or acckleiit. " Cait 
this eommiasioii say so 1 It is palpable that we eau only conjecture, 
and conjecture is no fit basis for an award of damages. We should 
have hsid evidence more satisfactory from the claimant, SHch as the pre- 
vailing rate of charter of such a vessel at the time and place. Under 
such circumstances we are left to estimate the ralue of the vessel for 
retnrn-eargo upon very unsatisfactory evidence. I base my estimat-e' 
upon cotton-freight at ^d. per pound, because there is, in my judgment, 
a greater probability, iu view of all contingencies, that this is above 
rather than below a just estimate. 

Tiieae observations apply also to the case of the Boyue, heretofore 
decided. I now doubt whether this is not too much. It assumes that 
each contingency would have been avoided, the happening of any one 
of which would have prevented this vessel from doing as well as some 
others ; and this assumption in favor of the claimant is quite as much 
as, in my judgment, we may make, with due regard to public law, as 
declared at Geueva, and to the principles of justice, as recognized every- 
where. 

The Monmouth, (So. 315.} The President, by proclamation of April 
19, 1861, gave public notice of a purpose to blockade the ports of South 
Carolina, Georgia, and of the States south thereof, announcing that a 
" competent force would be posted " for that purpose. The proclamation 
announced further that any vessel approaching or attempting to leave 
" either of said ports" with a view to violate " such blockade," would be 
warned by the commander of "one of the blockading vessels," who 
would indorse such warning and the date thereof on her register, and 
any subsequent attempt of the same vessel to enter or leave "(Ae block- 
aded port" (certainly meaning every port covered by the warning) would 
result in capture. It cannot be supposed that it was intended that this 
warning was to be repeated off each port blockaded. 

In these cases the warning was by a vessel blockading Charleston 
and off that port be/ore there was any actual blockading force off Savan- 
nah, and was indorsed thus: 

Boarded, informed of tlie Wookiide, and warned oft' tlie coast of all the Southern 
States bv the Uuited States steanisliip Niagara, May 12, 1861, 

EDWAEDC. POTTER, 
Lieitletiaiit Uvited SMeg Nacg. 

This warning was not, and is not, disavowed. It must, therefore, have 
the same effect as if the offtcer giving it had been expressly instructed 
by the highest authority to give it in that form. It must be regarded 
as the act of the Uuited States, and was notice to the vessel that all the 
Southern ports embraced within the proclamation were then actually 
blockaded, and that any subsequent attempt of the vessel warned to 
enter any of such ports would result in capture. 

A vessel bound for Savannah, thus warned, it is true, might have dis- 
regarded the warning, and could lawfully have proceeded to Savannah 
because there was not, in fact, any force blockading that port. If cap- 
tured she would, unquestionably, have been discharged with damages 
by the prize court. 

But must the neutral merchantman run the hazard of attempting to 
enter Savannah? Had she found there an actual blockade and been 
captured, her previous warning would have been good, and her con- 
demnation as good prize would have been certain. There is in the 
facts every element of a strong obligation upon the United States, and 
in favor of a vessel which, on the faith of the warning given, fully ro- 
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spected it, and by so doing suffered loss, to make good that loss. The 
ueiitial vessel, ignoraDt as to the facts, had a right to act upon the 
warning; and I am compelled to hold that, iu doing so, she acted with 
all prudence and propriety, and that, judging, as her captors must at the 
time, any other course would have beea rashness and folly. A regard 
for the interests of his owners, as well as respect for the United States, 
required that the master should abaudon any purpose to enter Bavau- 
uali. 
These observations apply also to ?fos. 21.6 and 467. 
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I.-CORRESPONDENCE BETWEEN MR. FISH AND SIR EDWARD 
THORNTON, PEELIMISARY TO THE NEGOTIATIONS. 
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I.-CORRRSPONDENOE BETWEEN MR. FISH AND SIR EDWARD 
THORNTON RELATIVE TO THE FORMATION OF A HIGH 
COMMISSION. 



1. Sir Mti-ard Thornton to Mr. Fish. 

Washington, January 20, 1871. 

Sir. : In eompliance with an instruction wbich I liai'e received from 
Earl Granville, I have the bonor to state that her Majesty's government 
deem it of importance to the good relations which they are ever anxious 
should subsist aud be strengthened between the United States and 
Great Britain, that a friendly and complete understanding should be 
come to between the two governments as to tlie estent of the rights 
which belong to the citizens of the United States and Her Majesty's 
subjects, respectively, with reference to the fisheries on the coasts of 
Her Majesty's possessions in North America, and as to any other ques- 
tions between them which aftect the relations of the United States 
toward those possessions. 

As the consideration of these matters would, however, involve in- 
vestigations of a somewhat complicated nature, and as it is very desir- 
able that they should be thoroughly examined, I am directed by Lord 
Gi-anville to propose to the Government of the United States the ap- 
pointment of a joint high commission, which shall be «>mposed of mem- 
bers to be named by each government; shall hold its sessions at 
Washington; and shall treat of and discuss the mode of settling the 
ditferent questions which have arisen out of the fisheries, as well as all 
those which affect the relations of the United States toward Her 
Majesty's possessions in North America. 

1 am confident that this proposal will be met by your Government in 
the same cordial spirit of friendship which has induced Her Majesty's 
government to tender it, and I cannot doubt that in that case the 
result will not fail to contribute to the maintenance of the good relations 
between the two countries which I am convinced the Government of the 
United States, as well as that of Her Majesty, equally have at heart. 

I have the lionor to be, with the highest consideration, sir, your most 
obedient, humble servant, 

EDWARD THORNTON. 

Hon. Hamilton Fish, &c., &c., Ase. 



2. Mr. Fish to 8ir Edward Thornton. 

Depaetsient of State, 

Washington, January 30, 1871. 
Sir : I have the honor to acknowledge the receipt of your note of Jan- 
uary 26, in which you inform me, in compliance with instructions from 
Earl Granville, that Her Majesty's government deem it of importance 
to the good relations which they are ever anxious should subsist and be 
strengthened between the United States and Great Britain, that a 
Irieiidly and complete understanding should be come to between the 
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two governments as to the extent of the rights which belong to the cit- 
izens of the United States and Her Majesty's suhjeets, respectively, 
with reference to the fisheries on the coast of Her Majesty's possessions 
ill North America, and as to any other qnestions between them which 
affect the relations of the United States toward those possessions ; and, 
farther, that as the coasidenition of these questions would involve in- 
vestigations of a somewhat complicated nature, iind as it is very desir- 
able that they shonld be thoronghly examined, you are directed by Lord 
Granville to propose to the Government of the United States the ap- 
pointment of a joint high commission, which shall be composed of mem- 
bers to be named by each government; shall hold its sessions at Wash- 
ington ; and shall treat of and discuss the mode of settling the different 
questions which have arisen out of the fisheries, as well as all those 
which affect the relations of the United States toward Her Majesty's 
possessions in North America. 

I have laid your note before the President, who instructs me to say 
that he shares with Her Majesty's government the appreciation of the 
importance of a friendly and complete understanding between the two 
governments with reference to the subjects specially suggested for tho 
consideration of the proposed joint high commission, and he fully rec- 
ognizes the friendly spirit which has prompted the proposal. 

The President is, however, of the opinion that without tho adjust- 
ment of a class of questions not alluded to in your note, the proposed 
high commission would fail to establish the permanent relations and the 
sincere, substantial, and lasting friendship between the two govern- 
ments which, in common with Her Majesty's governmeut, he desires 
should prevail. 

He thinks that the removal of the differences which arose during the 
rebellion in the United States, and which have existed since then, grow- 
ing out of the acts committed by the several vessels which have given 
rise to the claims generically known as the "Alabama" claims, will also 
be essential to the restoration of cordial and amicable relations between 
the two governments. He directs me to say that, shonld Her Majesty's 
government accept this view of this matter, and assent that this sub- 
ject also may be treated of by the proposed high commission, and may 
thus be put in the way of a final and amicable settlement, this Govern- 
ment will, with much pleasure, appoint high commissioners on tho part 
of the United States, to meet those who may be appointed on behalf of 
Her Majesty's government, and will spare no efforts to secure, at the 
earliest practicable moment, a just and amicable arrangement of all the 
questions which now unfortunately stand in the way of an entire and 
abiding friendship between the two nations. 

I have the honor to be, with the highest consideration, sir, your obe- 
dient servant, 

HAMir.TOX FISH. 

Sir Edward Thornton, K. C. B., tC-e., (fie, (6e. 



3. Sir Edward Thornton to Mr. Fhh. 

Washington, February 1, 1871. 
Str : I have the honor to acknowledge the receipt of your note of the 
;iOtli ultimo, and to offer you my sincere and cordial thanks for the 
friendly and couciUatory spirit which pervades it. 
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With reference to that part of it in which you state that the President 
thinks that the removal of the differeucea which arose duiing the 
rebellion in the United States, and which have existed since then, grow- 
ing out of the acts committed by the several vessels which have given 
rise to the claims generally Icnown as the "Alabama" claims, will also 
bo essential to the i-estorat'iou of cordial and amicable relations between 
the two governments, 1 have the honor to infoiTn you that I have sub- 
mitted to Earl Granville the opinion thus expressed by the President of 
the United States, the friendliness of which, I beg you to believe, I 
fully appreciate. 

I am now authorized by his lordship to state that it would give Her 
Majesty's government great satisfaction if the claims commonly known 
by the name of the "Alabama" claims were submitted to the considera- 
tion of the same high commission by which Her Majjesty's govern- 
ment have proposed that the questions relating to the British posses- 
sions ill J^orth America should be discussed, provided that all other 
claims, both of British subjects and citizens of the United States, 
arising out of acts committed during the recent civil war in this conn- 
try, are similarly referred to the same commission. The expressions 
m'aile use of in the name of the President in your above-mentioned note 
with regard to the "Alabama " claims convince me that the G-overn- 
ment of the United States will consider it of importance that these 
canses of dispute between the two countries should also, and at the same 
time, be done away with, and that yon will enable me to convey to my 
government the assent of the President to the addition which they thus 
propose to the duties of the high commission, and which cannot fail to 
make it more certain that its labors ■will lead to the removal of all dif- 
ferences between the two countries. 

I have the honor to be, with the highest consideration , sir, your most 
obedient, humble servant. 

EDWAED THOBJJTON. 

Hon. Hamilton Fish, (fie, (fie, <t-c. 



4. Mr. Fish to Sir Edward Thornton. 

DfiPARTirEKT OP State, 

Washington, February 3, 1871. 

Sir : 1 have the honor to acknowledge the receipt of your note of the 
1st instant, in which you infonn me that you are authorized by Earl 
G-ranviUe to state that it would give Her Majesty's government great 
satisfactionif the claims commonly known by the name of the "Alabama 
claims" were submitted to the consideration of the same high commission 
by which Her Majesty's government have proposed that the questions 
relatingtotheBritishpossessions in North America should be discussed, 
provided that all other claims, both of British subjects and citizens of 
the United States, arising out of acts committed during the recent 
civil war in this country, are similarly referred to the same commission. 

I have laid your note before the President, and he has directed me to 
express the satisfaction with which he has received the intelligence that 
Earl G-ranviUe has authorized you to state that Her Majesty's gorern- 
ment has accepted the views of this Government as to the disposition to 
be made of the so-called "Alabama claims." 

He also directs me to say with reference to the remainder of your note, 
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that if tbere lie other and further claims of British subjects, or of Amer- 
ican citizens, growing out of acts committed duriog the recent civil war 
in this country, he assents to the propriety of their reference to the same 
high commission; hut he suggests that the high commissioners shall 
consider only such claims of this description as may he presented by the 
governments of the fespective claimants at an early day, to be agreed 
upon by the commissioners. 

I have tbe honor to be, with the highest consideration, sir, your obe- 
dient servant, 

HAMILTON FISH. 

Sir Edward Tiiokmton, K, 0. B., 

£c., ii-c, &e. 
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II -APPOINTMENTS. 



Department of Sxatb, 

WasMngton, February 30, 1871. 
Sir : The President having, by aud with the ad\ic« and consent of 
the Senate, appointed yon to be a commissioner of the United States in 
a joint high commission between the United States and Great Britain, 
i herewith inclose your commission. Ton will be pleased to inform this 
Department of the receipt of it, and, should it be accepted, of the name 
of the State or county in which you were born. I also inclose a blank 
form of the oath of allegiance, which, in the event of your acceptance, 
jou will please execute and return to this Department for file. 
I am, sir, your obedient servant, 

HAMILTOH" FISH. 
Hon. Egbert 0. Schenck. 

The same to the Hon. E. K, Hoar, Hon. Samuel Nelson, Hon. 
GEOKaia H. Williams. 



I, Roliert C. Schenck, liaviag beeu appointed a commissioner of the United States in 
a joint high commission between tbe United States and Great Britain, do solemnly 
sM-ear that I have never voluntarily home arms against the United States since I have 
heen a citizen thereof ; that I have voluntarily given no aid, eonntenance, counsel, or 
euconnigemeiit to persons engaged in armed hostility thereto; that I have neiljter 
sought noT accepted, iior attempted to exercise the functions of, any office whatever 
under any authority or pretended authority in hostility to the United States ; that I 
have not yielded a voluntary support to any pretended government, authority, power, 
or constitution, within the United States, hostile or inimical thereto. And I do farther 
swear (or affirm) that, to the beat of my tnowledge and ability, I will support and 
defend the Constitution of the United States against all enemies, foreign and domestic ; 
that I will bear true faith and allegiance to the same; that I take this obligation 
fieely, ■without any mental reservation or purpose of evasion ; and that I will well and 
faithfully discharge the duties of the office on which I am about to enter ; so help me 
God. 

Sworn to and subscribed before lao tlijs (lay of ■ ■ — . 



APPOINTMENT OF SECEETAET. 

Executive Maksion, 
Wasjiittyton, February 14, 1871. 
To J. C. Bahcroi't Davis, Esq., 

Assistant Secretary of State : 
You are hereby designated and directed to perform the duties of sec- 
retary of the coramisaloners on behalf of the United States in the joint 
high commission, to meet in Washington for the consideration of the 
(luestions pending between the United States and Great Britain. 

U. S. GEAKT. 
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ACCEPTANCES OP APPOINTMENTS. 

WASmNGTON, February 25, 1871. 
SiE: I liavo received the commiasion as commissioner of the joint 
high commission between the United States and Great Britain, and 
hereby accept the same. I was born in the county of Washington, 
State of New York. 
I herewith inclose the oath of ofiflce for yonr Department. 
I am. sir, yonr obedient servant, 

SAMUEL NELSON. 
Hon. ITabiilton Fish, 

Seeretary of State. 



Washington, February 25, 1871. 
Sir ; Having signified my acceptance of the appointment to the duties 
of commissioner in the joint high commission between the United 
States and Great Britain, which the President has been pleased to 
confer on me, I herewith inclose the oath of oflce and allegiance, which 
I have taken in the form required by law. 
I have also to inform you that I was bom in the State of Ohio. 

I have the honor to be, very respectfully, your obedient servant, 
ROBERT C. SGHBNCK. 
Hon. Hamilton Eisn, 

Secretary of State, 



Washington, March 1, 1871. 
SiK ; I have the honor to acknowledge the receipt fi'om the Depart- 
ment of.State of a commission from the President, appointing me " to 
he a commissioner of the United States in a joint high, commission 
between the United States and Great Britain," and to inform yon that 
I accept the same. I have taken and subscribed the requisite oath, 
which has been duly certified, and is inclosed herewith. 1 was born in 
Concord, in the commonwealth of Massachnsetts, 

I am, sir, very respectfully, your obedient servant, 

EBENEZEE R. HOAR. 
Hon. Hamilton Fisn, 

Secretary of State. 



Washington, March i, 1871. 
Sir : I have the honor to acknowledge the receipt from yon of a com- 
mission from the President as one of the commissioners in a joint high 
commission between the United States and Great Britain, and accept 
the appointment. I am a native of the State of New York. 
Yours, very truly, 

GEO. H. WILLIAMS. 
Hon. Hamilton Fish, 

Secretary of State, WasMngton, I). C. 
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III.-ISSTRDCTIONS TO THE AMERICAN COMllISSIONEES. 



Mr. F'kli to General SchencJc. 

Department of State, 

Washington, February 22, .1871. 

Sir: Your liigli character aud experience in public affairs, and the. 
familiarity whicb your long service under the Federal Goverament 
has given' you of the questions to be disenssed and treated by the joint 
commission, of which you have been appointed a member, seem to 
I'ender unnecessary any instructions upon the questious that will come 
under the consideration of tbat body. 

Another consideration, more personal to tlie undersigned, forbids an 
attempt on his part to give instructions to his associates on the com- 
mission. 

You will receive herewith a confidential memoraudnm or brief, em- 
bodying a reference to correspondence of this Department, and to the 
history of several of the questions which may be disenssed by the com- 
mission, viz: 

I. The fisheries. 

II. Tiie navigation of the Saint Lawrence. 

III. Reciprocal trade between the United States and the Dominion of 
Canada. 

ly. STorthwest wat«r-bonndary and the island of San Jnan. 

V. The claitna of the United States against Great Britain on acconut 
of acta committed by rebel cruisers. 

"VI. Claims of British subjects against the United States for losses 
and injuries arising out of acts committed during the recent civil war 
in the United States. 

It is hoped that this memorandum, which has been prepared in this 
Department, may aid you by its references in the consideration of the 
several questions on which it treats. 

The President commits the discussion and treatment of the several 
questions to the joint discretion of yourself and your associates. 

The sittings of the commission being in this city, you will have the 
opportunity, of which he expects yon to avail yourself, of consulting 
with him from time to time, and upon any points in which you may 
have serious doubts, and you can also cautiously and confidentially 
ascertain the views and opinions of Senators, to whom, in case your 
negotiations shall result in a treaty or convention, that result must be 
submitted for their constitutional advice and consent. 

One point not referred to in the accompanying memorandum will 
l)robabIy be brought to the consideration of the Joint Commission, viz : 
Some agreement between the two (xovernments defining their respective 
rights aud duties as neutrals in case the other Government be engaged 
in war with a third power- 
It is enough that the subject be indicated and your attention to it 
asked as one of the important questions that may engage the considera- 
tions of the commission. 
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The President hopes tliat whatever principles may be established or 
recognized in connection with tliis snbject shall be considered eqnally 
applicable to the period covered by the late civil war in this country 
and the future. 

I have the honor fco be, sir, yoar obedient servant, 

HAMILTON FISn. 
Hou. EOBEET 0. SCHENCK. 
(The same to each member of the commission. 1 



Confidential memorandum for the use of the Commissioners on the 
part of the United States in the American-British Joint High Commis- 
sion, Washington, 1S71 : 

I, Correspondence between Mr. Fish and Sir Edward Thornton pre- 
Ummiary to the negotiation. (For this correspondence see ante. 
page 263 et seq.) 
II. The fisheries, post, page 377. 

III. Navigation of the Saint Lawrence, post, page 2S9. 

IV, Eeeiprocal trade between the United States and the Dominion ol' 

Canada, post, page 293, 
V". Northwest water- boundary and the island of San Juan, post, 

page 306. 
VI. The claims of the United States against Great Britain on accoaut 
of acts committed by rebel craisers, post, page 319. 
VII. Claims of British subjects against the United States for losses and 
injuries arising out of acts committed during the recent civil 
war in the United States, post, page 362. 
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CONFIDENTIAL MEMORANDUJl FOR THE USE OF THE COMMISSIONERS ON THE 
PART OF THE UNITED STATES IN THE AJIERICAN-BRITISH JOINT HIGH 
C01IMI8SI0N, WASHIN&TON, 1371. 



II.-TIIE FISHERIES. 



1. EIGHTS AS DEFINED BY TREATY. 

The cotivirat.ion of 1818, iiBroiuafter referred to, gives to American 
tislieriiieii — 

1. Tlie right, in common with British fishermen, to Jixh within three 
miii'ine miles of the laud on all the coasts iiiarketl red, blue, and yellow, 
re siwc lively, ou the annexed map. 

2. Prior t-o the negotiation of the treaty of 1818, France had secnreil 
for her fishermen, by treaty with Ureat Britain, a similar right on all 
the coasts marked red. Hence it follows that the American fishermen, 
as to that portion of the coast, enjoy the right to fish in common with 
the French as well as the British fishermen. 

3. The additional right as to the coast marked blue to land, and drij, 
and cure fish, so long as the coast is unsettled. 

[As to this right, it is to be observed that it is said to be important as to 
the cod-fisheries, but unimportant as to the mackerel-fisheries. The cod 
are usuallj' split and dried ou shore; the maokerel are cured ou board.) 

4. The "pri\ilege" is also reserved to the American flsliermen to en- 
ter the British North American bays or harbors, not included within 
the limits of coast so marked in colors, " for the purpose of shelter and 
of repairing damages therein, of purchasing wood, and of obtaining 
water, and for no other purpose whatever." 

[The United States claim that this is a iiriviUge to their fishiug-ves: 
sels to go in and out of those bays aud harbors for the purposes named 
without the custom-house formalities, and is notto be coutbnnded with 
the right which all vessels which bear the flag of the United States have 
to enter the open British ports for the purpose of trade, or any other 
purpose lawful under the customs of nations.] 

5. Except as above defined, the United States renounce forever the 
liberty to take, dry, or cure fish within three marine miles of any of the 
coasts, bays, creeks, or harbors of the British dominions in America. 

2. CHARACTER OF THE FISHERIES. 

The fisheries are known as the deep-sea and the inshore fisheries. 

The latter are principally for herring and mackerel ; and are under- 
stood to have been the principal cause of the trouble. The former in- 
clude, and in fact mainly consist of, the cod and halibut fisheries. 
3. VALUE OF THE BRITISH COLONIAL MARINE FISHERIES. 

The valueof these fisheries, as given in the latest accessible returns, is — 

Quebec : $1,046,240 46 

New Brunswick 638,576 00 

Sova Scotia 2, 601, 507 00 

Newfoundland 7, 005, 807 40 

Prince Edward Island 169, 580 00 

Magdalen Islands 71, 356 00 

Total 11, 433, 067 00 
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The flslieriesof NewfonTidland are principally deep-sea fisheries. The 
consul at Halifax gives it as his opinion that " of the aggregate prod- 
nets of the whole colonial fisheries, the iu-shore fisheries — which are 
pursued chiefiy for maclterel and herring — constitute the smaller por- 
tion ; probably not more than one-fourth of the whole." 

4. VALUE OP THE AMEEICAN FISHEEIES. 

Mr. Mortimer Jackson, the consnl at Halifax, says : " The unmber of 
American Ashing- vessels engaged in the deep-sea fisheries off the coasts 
of the British SortL American provinces is, as near as can be estimated, 
about 1,400, with an aggregate tonnage of nearly 100,000 tons, employ- 
ing about 17,000 men. They pursue the fisheries on the banks of New- 
foundland, in the Gulf of Saint Lawrence, and on the western banks. On 
thebanks the fisheries are pursued for cod and halibut, and in the Gulf of 
Saint Lawrence principally for mackerel. The capital employed in these 
fisheries is estimated at between eight and nine millions. The aggregate 
annual yield is about seven millions of dollars. The deep-sea fisheries 
a.re exclusive of the inshore fisheries, which were alone aftected by the 
abrogation of the reciprocity treaty. During the existence of that 
treaty, and subsequently, to a limited extent, under the license system, 
the in-shore fisheries were pursued by our fishermen chiefly for mackerel. 
The quantity ao taken, however, did not exceed, on an average, in any one 
year, more than one-fourth of tke whole catch of that description of fish." 
{Maniiscript dispatch 7^o. 397, January 23, 1871. 

Mr. E. H. Derby, of Boston, says : " The fisheries of the State of 
Massachusetts for whale, cod, mackerel, and, herring produce yearly 
about twelve millions of dollars, of whicli less than a sixth are usually 
drawn from our fisheries in the Gulf of Saint Lawrence." {Mamtscrtpt 
Review of flie Ottawa Review of the Presidents Message.) 

5. MARKETS FOE CANADIAN FISH. 

The Newfoundland-cured codfish find a large market in Spain, Portu- 
gal, the Mediterranean, South America, and the West Indies. 

With tliat exception, the United States furnish the best market. This 
market, especially as to mackerel, has not been injured by the abroga- 
tion of the reciprocity treaty. 

" It was fully demonstrated, during the existence of the reciprocity 
treaty, that the admission of Ameiican fishing- vessels to a common 
participation in the privileges accorded to British vessels, instead of 
being injurious, was, on the whole, beneficial to the interests of the 
provincial fishermen." {Manuscript report of the consul at Halifax, Jan- 
uary 23, 1871.) 

6. DirLOMATIC HISTORY. 

The iu-shore fisheries were acquired to Gi'eat Britain by the treaty 
of Paris, (1763,) which terminated the French dominion on this conti- 
nent, and were enjoyed from that time till the Revolution by the inhab- 
itants of the original thirteen States in common with the other Inhabi- 
tants of the British empire. 

In the negotiations preceding the treaty of '83, an attempt was made 

^ to induce the American commissions to give up the fisheries, 

ITS!, Bov. . ^pjjjgj^ John Adams met by saying, " I will never put my hand 

to any article without satisfaction about the fisheries." Finding the 
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commissioQers flriii on this question, the provisional articles were signed 
November 30, 1782, and 

"The definitive treaty of peace" was signed, of wliich tiie 3d article 
(being ideriticai with Article III of the provisional article) read .'jsa, sept, a. 
tbns; 

Article IH, 
It is agreed tliat the people of the United States sliall continue to enjoy unmolested 
tlie right to take fitii of every kind on the Grand Bank, and on all the other banks of 
NeiTfouodlfiiid ; a^o In the Gnlf of Saint Laivrence, and at all other places in the eea 
where the inhabitanta of lioth conntries nsed at any time heretofore to fish ; and also 
that the inhabitants of the United States shall have liberty tfl take fleh of every kind 
oil stioh ptbrt of the ooaet of Newfbandland as British fishermen shall nee, (hut not to 
dry or enre the same on that island ;) and also on the coasts, bays, and creeks of aU 
other of His Britannio Mt^eaty's dominionB in America; and that the American fisher- 
nien shall have libiirty to dry and onre flsli in any of the unsettled bays, harbors, and 
creeks of Nova Scotia, Magdalen Taiands, and Labrador, so long aa the same shall re- 
main unsettled ; bat so soon as the same, or either of them, ahaJlbe settled, it shall not 
he lawful for the said fishermen to drj' or care fish atsnch settlement, without a previous 
agreement for that purpose with tlie inhabitants, proprietors, or poaaessora of the 
ground. 

The fisheries were among the questions discussed by the commis- 
siouers for negotiating the treaty of peace that closed the war of ^^^ .^^ 
1813. The TJnitfid States commissioners claimed that the treaty 
of 1783 conferred no new rights upon the United States; that it was an 
agreement as to a division of property which took place on the division 
ot the British empire after the sneers of the American Revolution, and 
was not in that respect abrogated by war. The British commissiouers, 
ou the other hand, held tha^ while the treaty of 1783 recognized the 
right ot the United States to the deep-sea fisheries, it conferred privileges 
as to the in-shore fisheries and the use of the shores which were lost by 
a declaration of war. The parties being unable to agree, (see Am. St. 
Pap., For. Bel., tol. 3, pages 732 et seq.) 

The treaty of Ghent was concluded without allusion to the 



Lord Bathurst instrncted the governor of Newfoundland that " on 
the declaration of war by the American Government, and the lais, ju»i> i?, 
consequent abrogation of the then existing treaties, the United States 
forfeited, with respect to the fisheries, those privileges which are purely 
conventional; and, as they have not tieen renewed by stipulation in 
the present treaty, the subjects of the United States can have no pre- 
tense to any right to flsh within the British jurisdiction, or to use the 
British territory ioi purposes connected with the fisheries." (Review 
of President's Message, Ottawa, December, 1870.) 

This position resulted in a long correspondence between Mr. John 
Quimsy Adams and Lord Bathurst, which ended by the British leiviB, 
government adhering to its position. The correspondence may be 
found in Foreign EelaUtms, vol. 4, page 352 et seq. 

Mr. Bagot, British minister at Washington, reasserting Lord Bath- 
urst's construction of the treaty of 1783, and of the effect of leie, Nov. it. 
the war, proposed a new arrangement, upon the basis of a concession 
of the right to cure flsh on certain coasts, to fish within British limits 
ou certain coasts, and of a renunciation of the right to fish within those 
limits on all other coasts. The first proposition made was not an 
acceptable one. 

Anotlier proposition was ma.de, which, although not accepted, ap- 
pears to have been the basis of the subsequent arrangement. ner. ai, 
(lb., page 365 et seq.) 

Instructions having been issued by Great Britain to seize foreign 
' ; fishing or at anchor in any of the harbors or creeks isi?, iua, 9. 
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in her Majesty's British iJorth Amerieaii possessions, or within their 
maritime jnriadiction, and send them to Halifax for a<ljudication, sev- 
eral vessels were seized, and information offleially commnnicated to 
this Government, {1J>., page 379.) 

Mr. Gallatin, envoy extraordinary and minist-er plenipotentiary to 
18IB, Mw!!. I'rance, and Mr. Itush, envoy extraordinary and minister plen- 
ipotentiary to Great Britain, were then empowered " to agree, treat, 
consult, and negotiate, of and concerning the general commerce be- 
tween the United States and Great Britain and its dominions or depend- 
encies, and such other matters and subjects interesting to the two na- 
tions as may be given to thein in charge, and to couelude and sign a 
treaty or treaties, convention or conventions, touching the premises," 
{!&., page 372.) 

Their iustruetions related to the prolongation of the treaty of com- 
merce of 1815, (8 Stat, at La^ge, 23S;) to the commerce and intercourse 
with the British colonies in the West Indies and North America ; to in- 
demnity to the owners of slaves carried away after the ratification of 
the treaty of Ghent; to the boundary-liue between the United States 
and the British possessions ; and to the fisheries, {lb., pages 371-2.) 

They arranged for all these points, except the commerce with the col- 
onies, in which the British ministry of that day were not disposed to 
allow the United States to share. {lb., page 380,) 

At the third conference of the commmissioners the American plen- 
. ipotentiaries submitted their proposed articles, among which 
' ? relating to the fisheries; 

Article A*. 

3 arisen respecting tlie liberty claimed by the United States 
for tie inhaliitanta thereof to take, dry, andcnre fisb. ou certain ooasta, Ijnys, barborB, 
and oreobs of His Britannio M^'esty's domiuioos in America, it is agreed between tlie 
iigh contracting parties that the inbdhitaats of the said United States shall contimte to 
eajoy, untaoleelea, forever, tbe liberty to take Hah of every kind on that part of tbe aoutb- 
ern coast of Newfoandland whioh extends from Cape Ray to the Raniesu Islands, and 
the western and northern coast of Newfoandland foim the said Cape Eny to Qnlrpoti 
Island, on tbe Magdalen Islands, and also on the coasts, bays, hntbOL-s, and creeks fcoQi 
Mount Joli, 011 the soothem coast of Labrador, to and tlirongh the Straits of Belleisle, 
and tlienc« northwardly indefinitely along the coast ; and tbat the Americau fisheroieii 
shall also have liberty, forever, to dry and cnrc fish in any of the nusuttlod bays, 
harbors, and creeks of the sonthern part of the coast of Nen-foaudland, here above 
described, of tlte Magdalen IsUinde, and of Labrador, aa here above detaibed ; but so soou 
aa the same, or either of them, shall be settled, it shall not be lawful for the said fisher- 
men to dry or cnre ftea at snch settlement withont previons agreement for that pnrpose 
with the inhabitants, proprietors, or possessors of the gionna ; and the United Stateii 
hereby renounce any liberty heretofore enjoyed or claimed by the inhabit.iiits thereof 
to take, dry, or cure fish on or within three marine miles of any of the coasts, bays, 
creeks, and harbors of His Britannio Majesty's dominions in Amorioa not inclnded 
within the above-mentioned limits i Froeided, hotnevei; That the American fishermen 
sbtdl be admitted to enter snch bays and harbors for the purpose oiil^ of obimamg shel- 
ter, wood, water, and bait, but nnder such reati'ictions as map be necessary to prereiit their dry- 
ihjf or caring fish therein, or in any other manner abnsmg the privilege hsKiiy reserved 

At the fifth conference the British plenipotentiaries presented a 
counter project, of which the part relating to,the fisheries was 
1B18, Oct. n. .^ ^j^^ following language ; 
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Cape Bay to tbe Qairpon iBlands, and on that part of the so them and eastern coast 
of Labrador whicli extends from. Monnt Joli to Hunt nglon Islands And it isforther 
dgi'eed that the fisliermeii of the United States shall h e 1 be 1y to dry and enre fish 
\a any of the unsettled hays, harbors, and creeks ot the aa 1 so th and east ooast of 
Labxador, so long as the same shall remain unsettle<1 , b t as soon as the Bamu, or any 
part of them, shall be settled, it shall not be lawful for the said fishermen to dry or 
cure fish without a previous agreemeat for that purpose with the inhabitants, proprie- 
tors, or posflessors of the ground. 

And it is further agreed that nothinE contained in thia aitiole shall be oonstmed to 
give to the inliabitants of the United States any liberty to take fish within the rivers 
of His Britannic Mi«jesty's territories, as above deseribed ; and it is agreed on tJie part 
of ihe United States that the fishermen of the United States resorSing to the mouths of 
such rivers shall not obstruct the navigation thereof, nor wiHully injure "or destroy 
the fish within the same, either by setting nets across tbe mouths of such rivers or by 
any other means whatever. 

His Briiannio Majesty further agrees that the vessels of the United State, bona fide 
engaged iu auch fianeiy, shall have liberty to enter the bays and harbors of any of His 
Britannic M^esty's dominions in North America for the purpose of shelter or of repair- 
ing damages therein, and of pnrohasing wood and obtaining water, and for no other 
purpose, and all vessels so resorting to tbe said bays and harbors shall be tinder such 
restrictions as may be necessary to prevent their taking, drying, or curing fish therein. 

It is further well nniterstood that the liberty of taking, fiying, and curing fiah, 
granted in the preeefling part of this article, shall not he oonstruecl to extend to any 
privilege of carrying on trade with any of His Britannic Msyesty's subjects residing 
within the limits hereinbefore assigned to the use of tbe fishermen of the United States 
for any of the purposes aforesaid. 

And in order the more effectually to gna,rd against amuggjling, it shall not be lawful 
for the vessels of the United States engaged in the said hshery to have on board any 
goods, wares, or merchandise whatever, escept such as may be necessary for the prose- 
cution of the fishery or the support of the fishermen while engaged therein, or in the 
prosecution of theirvoyagest* andfVom the said fishing-gronnds. And any vessel ol 
the United States which shall contravene this regulation may be seized, condemned, 
and confiscated, together with her cargo. 

The American plenipotentiaries replied to thia as follows : .aia, o«. -. 



The American plenipotentiaries are not authorized by their instructions to assent to 
any article on that subject which shall not secure to the inhabitants of the United 
States the liberty of taking fiah of every kind on the aonthem coast of NowfoundUnd 
from Cape Ray to the Bamea Mauds, and on the coasts, bays, harbors, and creeks from 
Mount Joli on the aonthem coast of Labrador to and through the Straits of Belleisle, 
and thence northwardly indefinitely along the coast, and also the liberty of drying and 
curing flsh in any of the unsettled bays, harbors, and creeks of Labrador, and of the 
southern coast of Newfoundland, as above described, with the proviso respecting such 
of the said bays, harbors, aud creeks as may be settled. 

The liberty of taldng flsh within rivers is not asked. A positive clause to except 
them is unnecessary, unless it be intended to comprehend under that name waters 
which might otherwise be considered as bays or creeks, Whatever extent of fishing- 
ground may be secured to American flshermeu, the American plenipotentiaries are not 
prepared to accept it on a tenure or on conditions different from those on which the 
whole has heretofore been held. Their instructions did not anticipate that any new 
terms or restrictions would be annexed, as none were suggested in tbe proposals made 
by Mr. Bagot to the American Government. The clauses forbidding tue spreading of 
nets, aud making vessels liable to confiscation in case any articles not wanted for car- 
rying on the fishery should be found on board, are of that description, and would expose 
lie fishermen to end" 



At the sixth conference the American plenipotentiaries declared that 
they conUl not agree to the article on the fisheries brought for- ^^ ^ 

■ward by the British plenipotentiaries at the preceding confer- 
ence. {Ib.j paf/e 392.) 

The British plenipotentiaries presented the following article as to the 
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Article A.* 

Whereas [ILfforences bare arisen respecting the libevty claimed by the Uaited States 
for the inbnbitanta tbereof bo take, dcy, and cure fish ou certain coasts, hays, hatbora, 
and creeks of His BrJtanaio Majesty's dominions in America ; 

It is agreed between the high contracting parties tliat the inhabitants of the said 
United States eftaiiftajie,/(WCTi«r, in eoiatnon vsitk the sul(ieots of Sis Britannic MaJeHg, the 
libecty to take fish of every kind on that part of the soutiieru coast of Newfoundland 
■which extends from Cape Kay to the Eamea Islands ; on the western and northern 
ooaet of Newfoundland, from the said Cape Ray to the QuirpoD Islands j on the »hm-e» 
of the Magdalen laiands, and also on the coasts, bays, harbors, and creeks from Moant 
Joli, on the southern coast of Labrador, to and through the Straits of Belleisle ; and 
thence northwardly, indefinitely, along the coast, without prejudine, komecer, to ang qf 
the excliisive rights of ike Madron Bay Company ; and that the American fiahevmen shall 
also have liberty, forever, to dry and once fish in any of the unsettled bays, harbors, 
and creeks of the southern part of the coast of Newfoundland, here above described, 
and of tlie loaat of Labrador ; but so soon as the same, or any poriioit thereof, shall be 
settled, it shall not be lawfUl for the said fishermen to dry or cure tish at such portion 
so settled without previous ^reement for moh purpose with the iohaliitante, proprie- 
tors, or possessors of tlie ground. 

And the United States hereby renounce, /opeDsr, any lilwrty heretofore enjoyed or 
clamed by the iuhaViitants thereof to take, dry, or cure fish on or within three marine 
miles of any of the coasts, bays, creeks, or harbors of HiB.Bcitannio Msyesty's dooiii'.- 
ions in America not incladed within the above-mentioned limits : Provided, however, 
That the American flshermen shall be admitted to enter auoh bays or harbors for the 
purpose of ahelter, on^ of repairing ^timages tkereia, of parekaai'og viooet and ohtaining 
isater, and for no other purpose whatever. But thes shall be under siuA restrictiona as may 
be iieeessai'ji to prevetit thdr taMng, drying, or curing fish therein, or in any other manner 
lohatever abasing the privileges hereby reserved to them. 

This article waa accepted by tbe American commisaioaers, and is 
ideutical witli article incorporated iu the conveutiou, (8 Stat, at Large, 
page 248.) 

The comparison of this article with the article sahmitted by the 
American commissioners, on the 17th of September, Bhowe 
iai9, oa. an. ^^^^ ^^^ ^^j^ material change made, ao far as the present dis- 
cussion is concerned, was in the exclusion of the word " bait." It is 
represented that the " hait " referred to in the treaty must have been 
bait for "co^," which were caught in those waters, as the mackerel- 
fisheries in those waters did not llegin till several years after that time. 
It was, therefore, within the letter and spirit of the convention to deny 
to American fishermen the right to catch that bait in those waters. 
The favorite bait for the mackerel is said to be caught only off the coast of 
Maine, and not to be found in Canadian waters. If this is correct, it 
could not have been intended to deny to our fishermen the right to pur- 
chase that bait iu British ports. 

Was passed in the Imperial Parliament the " Act to enable his Ma- 
1B19 u u jesty to make regulations with respect to the taking and curing 

'""" fish on certain parts of the coast of Newfoundland, Labrador, 
and His M^esty's other possessions in Sorth America, according to 
a convention made between His Majesty and the United States of 
America." It is by this statute declared to be unlawiUl for persons, 
not natural-born British subjects, to fish for, in a foreign vessel, take, 
dry, or cure any fish within three marine miles of any coasts, bays, 
creeks, or harbors whatever, in any British port in America, not in- 
cluded within the limits specified and described in the first article of 
the convention of 1818. 

It is further declared that it may be lawful for the United States fish- 
ermen to enter into such bays or harbors, for the purpose of shelter and 
" The words iu italics were inserted by the British commissioners in lieu ([generally) 
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repairing damages therein, and of purebasing wood, and of obtaining 
water, and tor no otber purpose whatever ; that the governor of New- 
toundiaud is invested with power to order such persona to depart ; and 
that persons refasing to depart after notice, or neglecting to conforin to 
regulations, shall forfeit two liundred pounds, {Sabin^s Fisheries, 394.) 

In the spring of the year the schooner "Charles" was seized for a 
breach of this act, in returning to a harbor a second time after ^^ 

warning, "the weather being fine and moderate the whole 
tiine." (8. Ex. Doc. 100, 32d Con., 1st sess., page 5.) 

It appearing that the Charles, during her detention, had beeo used as 
a British cruiser, the vessels captured by her were restored, ,5^jj„^|„^ 
and official iutbrmation thereof given, {Ibid., page 11.) 

Mr. Vanghu informed Mr. Clay that "the Charles had been regularly 
fiondemned in the vice-Eiduiiralty court of the province of New ^^ ^^^ ^ 
Brunswick, and that it was not expected that the G-oveminent ' * ' ' 
of the United States would lend further countenance to the complaints 
of the owners," (IMd., page 54.) 

It does not appear that there was any further correspondence about 
this vessel. 

More or less correspondence took place about the "Reindeer" and the 
'■ Enby," which were rescued by force after having been seized 
by a British cruiser. 

The last letter on the subject {from Mr, Vaughn to Mr Clay) does not 
appear to have been ever answered. From that time until 1830 ^ ^ .^ ^^ 
there is no evidence of complaint on the files of the Depart- ^"'*''" 
ment of State, so far as known. 

Some complaints of trespass were made by Great Britain this year, but 
on investigation they appeared to have little foundation. [lb., ^^ 

pages 55, 30, 57, and 58.) 

lu this year the statute of N'ova Scotia was passed, authorizing officers 
to go on board vessels hovering witliiu three miles of the ^^^^ 

coast or harbors ; to stay on board ; to require the vessel to de- 
part ; to bring it into ijort if it did not do so within twenty-four hours ; 
to examine the master on oath ; to condemn him to a forfeiture of £100 
if he did m I make true answer; and also authorizing a forfeiture of the 
vessel 0" cargo found fishing within forbidden waters. There were 
many oti-er extraordinary, onerous, and unjust provisions in this act, 
for which reterence is made to the act. {S. E.v. Doe. 100, 32d Con,., 1st 
sess., page 108.) 

The same colony, in an address to the Queen, prayed for "a naval 
force to put an end to American aggressions;" to which the colo- 
nial secretary replied that" it had been determined for the future 
to station, during the fishing season, an armed force on the coast of 
Nova Scotia to enforce a more strict observance of the treaty by Amer- 
ican citizens." {Salnm^s Fisheries, page 399.) 

The seizures which tbllowed this course were numerous. {lb., page 400.) 

The voluminoijs correspondence which grew out of these seizures will 
be found in the Senate Ex. Doc. already cited, pages 59 to 103. The re- 
sults are summed up in a report from the acting Secretary of 
State, Mr. Vail, {page 92,) and in a report from Lieutenant- '*"' 
Commanding Paine to Mr.Forsyth, {page 98.) Mr. Vail "is un- ""■ 
able to state whether, in the cases under consideration, there has been 
any flagrant infraction of the existing treaty stipulations," (page 95,) 
He appears to think that most of the cases were connected with alleged 
violations of the cnstoms laws. Lieutenant Paine reports that "the 
authorities of Sova Scotia seem to claim a right to exclude Americans 
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from all bays," "aotl also to draw a line from beadlaud to headiand ;" 
"that the provincial authorities claim a right to exclade vessels, unless 
i a actual distress;" and "would exact that Americau JisUertneu sball 
have been supplied on leaving home with wood and water for the cruise," 
(16., pages 99, 100.) 

Mr. Forsyth informed Mr. Steveoaon, the United States minister iu Lon- 
don, tliat the provincial "authorities claim a right to exclude 
iHi, m. so. o,^[f yggggig ftom resorting to their ports nuless in actual dis- 
tress, aud American vessels are accordingly warned to depart or ordered 
to get under way and leave a harbor whenever the provincial custom- 
house or British naval ofleer supposes, without a full examination "of 
the circnmstances under which they entered, that they have been there 
a reasonable time," and instructed him to "immediately reraoostrate 
against the illegal and vexatious proceedings of the authorities of Nova 
Scotia toward our fishermen, and request that measures be forthwith 
adoptetl by Her Majesty's goverumeut to remedy the evils arising out 
of this misconstruction ou the part of the provincial authorities of their 
conventional obligations." He also gave strong and exjilicEt instruc- 
tions as to the Nova Scotia act of 183(J. {lb., pages 106-lOS.) 

The reasoning of Mr. Forsyth, on pages 107 and 108, upon the Nova 
Scotia law of 1836, is applicable, without changing a word, to the 
Dominiou laws of 1868 and 1870. 

Mr, Stevenson brought to Lord Palmerston's notice: 1. The claim to 
exclude Americau vessels fi'om waters " within three miles of 
Hor-ET. ^ jj^^ drawn from headland to heatlland, instead of irom the 
indents of the shores of the provinces." 2. That the authorities of Nova 
Scotia had "put upon the stipulations of the treaty [as to the entry to 
harbors, &c.] a construction directly in conflict with their object, and 
entirely subversive of the rights and interests of the eitizeus of the 
United States." 3. The objectionable law of Nova Scotia. 4, The as- 
sertion, said to be untenable, " that the Gut of Canso is a narrow strip 
of water completely within and dividing several counties of the prov- 
ince." (lb., pages 113, 114, and 115.) 

It resulted from this note that the law-officers of the Crown were 
inquired of and gave their opinions: 1. Sustaining the colonial "heatl- 
land" doctrine, on the assumption that the word " headland" is nsed in 
the convention. No sucii word is there found. 2. Uiving an answer as 
to the use of ports, which is Immaterial in the present aspect, but which 
was favorable to the American fishermen so far as it went. 3. Say noth- 
ing about the objectionable clauses in the law. 4. Affirming the colonial 
doctrine about the Gut of Canso. (Sabine FtslieHes, pages 405 and 4:06.) 

It does not appear that this document was ever officially communi- 
cated to this Government. 

In a discussion, however, which took place at London, be- 
^^"''"' tween Mr. Everett and Lord Aberdeen, iu regard to the schooner 
Washington, captured in the Bay of Fnndy, these views of the Crown 
law-offtcers were officially asserted, but without referring to them. 
(iS. ilx. Doc. JUTo. 100, as above, page 120, et seq.) 

Lord Aberdeen informed Mr. Everett that while the British 
°" government did not concede that the United States had a right 
to the fisheries in the Bay of Fundy, " they are prepare<l to direct their 
colonial authorities to allow henceforward the United States fishermen 
to pursue their avocations iu any part of the Bay of Fundy, provided 
they do not approach, escept in the cases specified iu the treaty of 1818, 
within three miles of the entrauee of any bay on the coast of Nova 
Scotia or New Brunswick." {lb., page 136.) 
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in this long discussion Mr. Stevenson's complaints as to the restric- 
tions upon the use of ports seem not to have been noticed by the British 
government, unless the last clause quoted from Lord Aberdeen's note 
to Mr. Everett is to be construed as an implied re-assertion of the doc- 
trine. 

Sir Eobert Peel's government having meanwhile fallen, Lord ^^ ^^^^ 
Stanley wrote to Lord Falkland that the British government 
had abandoned the intention they had ou the subject, and should ad- 
here to the strict letter of the treaties, except in so far as they may re- 
late to the Bay of Pundy. 

No collision of authority, however, occurred, or was threat- ^^^^ ^^^ ^ 
ened, until Mr. Crampton gave notice that a force of war- ' °' ' 
steamers and sailing-vessels was coming to the flsliing- grounds to pre- 
vent encroachments of vessels belonging to citizens of the United States 
on the fishing-grounds reserved to Great Britain. {lb., page 154.) 

This was done after an ineffectual attempt to induce the Xlnited States 
to conclude a reciprocity treaty. (Sabine^s Msberies, pages 436, iS7,43S.) 

Mr. Webster, Secretary of State, thereupon issued a circular ^^ ^^^ 
notice to the American fishermen. The following passage is 
quoted with approbation in the pamphlet review of the President's 
message already cited, {pc^e 15,) and appears to be relied upon by Can- 
adian authorities : 

It wonld appear that by a strict and rigid construction of this article fisiiing-yesaelB 
of the Tlniited Sfcatea are predated from entering tlae bays or harbors of the British 
piovinoes, except for the purpose of shelter, repairing damages, and obtaining wood 
and water. A bay, aa is UBually understood, is an arm or recess of the sea enteriufc 
ftom the ocean between capea and headlands, and the teem J8 applied eqnally to small 
and large traotaof water thna aitnated; it is commou to speali of Hndson'a Bay, or the 
Bay of Biscay, althoun;h tliey are very large tracts of water. 

The British authorities insist that England has a riglit to draw a line from headland 
to headland, and to capture all American fishermen who may follow their pursuits in- 
side of that line. It was undoubtedly an oversiglit in the convention of 1818 to make 
BO large a concession to England, since the Uni^ States has nsiially considered that 
those vast inlets or receases ought to be opened to Amedeau fisUerinen as freely as the 
sea itself to within three marine miles of the shore. 

The reviewer claims that Mr, Webster's "sound judgment compelled 
him to recognize the legal force of the British claims to the only point 
then in dispute, viz, tJie headland line. {Review of President's mesmge^ 
page 16.) 

To reach that result be suppresses the following language from the 
close of the same circular : 



Not a^reeiitg that the construction thus put upon ths treats is conformable t< 
of the eoatra^ing i>aTties, thia information is, however, made pablic to the end that 
those ooucemed la the American fisheries may perceive how the case at present stands 
and be on tbeit guard. (Sabin^i Fishei-ies, page 441.) 

The provincial secretary of Nova Scotia issued a notice that ,^ ^ ^ 
" No American fishiug-vessels are entitled to commercial privi- ' *■* 
leges in provincial ports, but are subject to forfeiture if found engaged 
in trafidc. The colonial collectors have no authority to permit freight to 
be landed from such vessels, which, under the convention, can only en- 
ter our ports for the purposes specified therein, and for no other." {Be- 
view of Presidents message, page 12.) 

The case of the "Washington" (one of the vessels whose seiz- ^s-^'m 
ure was discussed by Mr. Everett) came before the joint com- 
mission for settlement of claims, in London, and on disagreement of the 
commissioners was decided by the umpii-e, (Mr. Joshua Bates,) who 
said: 

Thequestionturns, so far as relates to the treaty stipulations, — •■' '■—" ■'"■" *" 

the word " bays" In the treaty of 1733. By that treaty t'^- '■ ■ 
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(iiy aaH cure fiBh on the sTiores and bays of NewfoundUnd, but tbey had t.hat visht on 
the coasts, ba^a, liarloTS, and creela of Nova Sootia ; and as tliay must laad to cine flsh 
on the shores, bays, and creeks, they were evidently admitted to tlie shores of the bags, 
^. By the treaty of 1819 the same right is gcanted to care fish on the coasts, bays, 
&0., of Newfoundland, bat the Americans relinquiah that rigbt aa^ the right to fim 
mtiim three miles of the eoasts, bays, ^-c, of Noaa. Seoiia. Taking it for granted that tbe 
framers of the treaty intended that the ■words " bay or bays " eboQld hare the same 
meaning in all casee, and no mention being madeof headlands, there appears no donbt 
that the Washiugton, in fishing ten miles from the shore, violated no stipulatiooa of 
tbe treaty. 

It was UTged, on behalf of the British government, that by coasts, bays, &o., Is im- 
derstood an imi^inaiy line, drawn along the coast from headland to headland, and 
that the jurisdiction of Her Miq'esty extends three marine miles oatside of tliis line ; 
thus olosiac all the bays on the coast or shore, and that cceat body of water called the 
Bay of Fundy, acaiuat Americans and others, mailing the latter a British bay. This 
doctrine of headlands is new, and has received a proper limit in the convention be- 
tween France and Great Britain of 3d Augnst, 1839, in which " it is agreed that the 
distance of three miles fixed as the general limit for theesolnaive right of fishery upon 
the coasts of tJie two conntries shall, with respect to bays, the months of which do not 
exceed ten miles in width, be measured from a straight line drawn from headland to 
headland." 

TheBay of Puudy isfrora 65 to 7a miles wide and 130 to 140 miles long; it has seve- 
ral bays on its coasts ; thus the word bay, as applied to this great body of water, has 
the same meaning as that applied to the Bay of Biscay, the Bay of Bengal, over which 
no nation can have the right to assume the sovereignty. One of the headlands of the 
Bay of Pundy is in the United States, and ships bonud to Passamaquoddy must sail 
through a large space of it. The islands of Grand Menan (British) and Little Menan 
(American) are situated nearly on a line from headland to headland. These islands, 
as represented in aU geographies, are situate in the Atlantic Ocean. The conolusion is, 
therefore, iu my miatt irresistible that theBayof Fnndy is not a British bay, uorabay 
■within the moaning of the word, as used ia the treaties uf 17S3 and 1818. (Eepoi'f of 
Veeisiong of Commission, page ISl.) 

18SS juULi Mr. EichardRusb, one of the negotiators of tbe treaty of ISIS, 
wrote to the Secretary of State, (referriug to that instrument :) 
" In signing it we believe that we retained the right of fishing in the 
sea, whether called a bay, gnlf, or" by whatever term designated, that 
washed any pact of the coast of the British North American provinces, 
with the simple exception that we did not come wttJiin a marine league 
of the shore. * * • • # 'We inserted the clause of renunciation. 
The British plenipotentiaries did not desire it." 

1SK4.J.1B5. '^^^ conclusion of the reciprocity treaty rendered the re-as- 
sertion of the disputed claim by the Nova Scotian secretary of 
no importance, and disposed of all the other questions for the time 
being. (10 Stat at Large, page 1089.) 

iB-s iiu i; Notice was given to abrogate the reciprocity treaty, tlie abro- 
""' "' ■ gation to take effect in one year from tl.ie notice. 

The Canadian government then resorted to the system of 

licensing American fishermen to fish in the iu-shore fisheries. 

The number of licenses taken out the first year is reported to have been 

354. (Review of Presidenfs message, page 23.) The fee is stated to have 

been fifty cents per ton. (Manuscript review of the revieio, page 37.) 

The license-fee the next year was one dollar per ton. (Manu- 
script revieto, &e., page 27.) The number of licenses was 281. 
(Seniefw, <6c., page 23.) 

The license-fee was again doubled, vizj to two dollars per ton, 
(Ms. review, &e.,page^l'^ only fifty -sis licenses were taken out 
in 1868, and iu the following year (1869) only twenty-five licenses were 
taken out, (Review of President's jnesmge,^age 23.) 

The Dominion " act respecting flshiog by foreign vessels," 
'*°*""''^ passed in 1868, and the third section, amended in 1870, eon- 
18JD, Mij la. ^^jjig^ among other provisions, the following : Section 1, author- 
izing the granting of licenses. Section 3, authorizing officers to board 



.>Coo^^lc 



GENKEAL APPENDIX. 287 

ships, vessels, or boats within any harbor of Canada, or hovering within 
thi-ee marine miles of the coasts, &c., and to stay on board. Section 3, 
as amended, provides that any one of such officers, &e., may bring any 
ship, &c., hovering, &c., into port and search her cargo ; and may also 
examine the master on oath touching the cargo and voyage ; and that 
if true answers Eire not given the master shall forfeit $400 ; and that if 
the ship, &e., be foreign or not navigated according to the laws of the 
United Kingdom or Canada, and shall have been fonnd Ashing or pre- 
paring to fish, or to have been fishing (in British waters) within three 
marine miles of any of the coasts, &c., not included in the limits named 
in the convention of 1818, the ship, &c., with its tackle, &c, shall be for- 
feited. Section i provides that every person opposing an officer shall 
forfeit $800. Section 10 provides that in case of seizure the burden of 
proving the illegality shall be upon the oicner or claimant. Section 12 re- 
quires heavy security to be given before a seizure can be contested. 
Section 14 limits a right of action for an illegal seizure to three months. 

This statute contains in an exaggerated form the worst featares of the 
Fova Scotia statute of 1836. 

Mr. Forsyth, in his instructions to Mr, Stevenson, alrea^Iy alluded to, 
said that that statute was a " violation of well-established principles of 
the common law of England, and of the principles of all just powers 
and of all civilized nations, and seemed to be expressly designed to en- 
able Her Majesty's authorities, with perfect impunity, to seize and con- 
fiscate American vessels, and to embezzle, almost indiscriminately, the 
property of our citizens employed in the fisheries on the coasts of the 
British possessions." Mr. Everett stigmatized it as " possessing none 
of the qualities of the law of civilized states but its forms." Audit 
was styled by a Senator of that time as " evidently designed to legalize 
marauding upon an iuduatrions, enterprising class of men, who have no 
means to contend with such sharp and unwaiTantable weapons of war- 
fare." {Sal}in^s Fisheries, page 478.) 

Mr. Thornton officially communicated to Mr. Fish the inten- ^ ^^^^ 
tion of the Canadian government to issue no more licenses to ■ '" ■ 
American fishermen. 

Mr. Thornton communicated ofBcially to the Department the 
instructions issued to the commanderof the British inaval tbrces, 
by which it would appear that, notwithstanding the decision of the umpire 
in 1853, Her Majesty's government in 1SG6 were " clearly of the opinion 
that by the convention of 1818 the United States have renounced the 
right of fishing not only within three miles of the colonial shores, but 
within three miles of a line drawn across the mouth of any British bay 
or 01*0611; but that they are not disposed, for the present, to enforce 
what they regard as their rights." {Foreign, BeUiiions, 1870, page 419.) 

The whole coiTespondence in the book last cited, from page 407 to ■ 
page 434, bears directly upon the issues now raised. 

Mr. Thornton informed Mr. Pish tb at he had "received in- 
structions from Earl Granville to explain to Mr. Eish that the '*^'-'"""' 
instructions respectiing the limits within which the prohibition of fish- 
ing is to be enforced against the United States fishermen are not to be 
considered as constituting an arrangement between the governments of 
the United States and of Great Britain, by which Canadian rights are 
waived, or the United States fishermen invested with any privilege." 



I. That the acquisition of the right to American fishermen to fish on 
the in-shore fisheries, from which they are now excluded, is more im- 
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portant as removing danger of collision than as of great intrinsic value. 
Its money-value is probably overestimated by the Oauacliaos. 

II. That the British headland doctrine has no foundation ii» the treaty, 
has been decided against Great Britain in a cause where it was the ouly 
issue, and is now insisted, upon theoretically rather than practically. . 

III. That the right now asserted to exclude American fishermen from 
the opeu ports of the Dominion ; to prevent them from purchasing bait, 
supplies, ice, &e.; to prevent them from transshipping their fish inbond, 
under color of the provisions of the convention of 1818, is an assump- 
tion and a construction of that instrument which was never acquiesced 
in by the United States ; and ia carrying out in practice provisions 
which were proposed to the United States commissioners by the Brit- 
■ h commissioners in 1818, and were rejected by the former. 

IV. That the mackerel fishery, out of which the trouble mostly comes, 
a matter that has come into existence since the negotiation of the 

treaty, and it is a subject for consideration whether the terms of the 
convention are fairly applicable to it. 

8.— REMEDIES. 

It is suggested that this class of questions may be adjusted, either — 

I. By agreeing upon the terms upon which the whole of the reserved 
fishing- grounds may be thrown open to American fishermen, which 
might be accompanied with a repeal of the obnoxious laws, and the ab- 
rogation of the disputed reservation as to ports, harbors, &c., &c. ; or, 
failing that — 

II. By agreeing upon the coustroetion of the disputed renunciation ; 
upon the principles upon which a line should be run by a joint commis- 
sion to exhibit the territory Irom which 1;Jie American fishermen are to be 
excluded ; and by repealing the obnoxious laws, and agreeing upon the 
measures to be taken for enforcing the colonial rights, the penalties to 
be inflicted for a forfeiture of the same, and a mixed tribunal to enforce 
the same. It may also be well to consider whether it should be further 
agreed that the fish taken in the waters open to both nations shall be 
admitted free of duty into the United States and the British North 
American Colonies. 

In addition to the authorities hereinbefore cited, there is in the ar- 
chives of the Department of State a copious and well-arranged memoir 
upon the subject of the fisheries, by Richard D. Cutts, esq., of the Coast- 
Survey, which will be placed at the disposal of the commissioners. 
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III.-NAVIGATION OF THE ST. LAWRENCE, 



Tlie President states in liis Annual Message (December, 1S70) that 
this river constitutes a material outlet to the ocean for eight States, with 
jin aggregate population of about 17,600,000 inhabitants, and with an 
aggregate tonnage of 061,367 tons upon the waters which discharge 
into it. 

During the administration of Mr. John Quiney Adams, Mr, Clay de- 
monstrated the natural right of the citizens of the United States to the 
navigation of this river, claiming that theactof the congress of Vienna, 
in opening the Rhine and other rivers to all nations, showed the judg- 
ment of European jurists and statesmen that the inhabitants of a coun- 
try through which a navigable river passes have a natural right to en- 
joy the navigation of that river to and into the sea, even though passing 
through the territories of another power. This right does not exclude the 
co-equal right of the sovereign possessing the territory through which the 
river debouches into the sea to make such regulations relative to the 
police of the navigation as may be reasonably necessary ; but those reg- 
ulations should be framed in a liberal spirit of comity, and should not 
impose needless burdens upon the commerce which has the right of 
transit. {6 Foreign Relations, folio pages 737 to 777.) 

If the claim made by Mr. Ulay was just when the population of States 
bordering on the shores of the lakes wasouly three million four hundred 
thousand, it now derives greater force and equity from the increased 
population, wealth, production, and tonnage of the States on the Cana- 
dian frontier. Since Mr. Clay advanced his argument in behalf of our 
right, the principle for which he contended has been frequently, and by 
various nations, recognized by law or by treaty, and has been extended 
to several other great rivers. By the treaty concluded at Mayence, in 
1831, the Rhine was declared free from the point where it is first navi- 
gable into the sea. By the convention between Spain and Portugal, 
concluded in 1835, the navigation of the Douro, throughout its whole 
extent, was made free for the subjects of both crowns. In 1853 the Ar- 
gentine Confederation, by treaty, threw open the free navigation of the 
Parana and the Uruguay to the merchant-vessels of all nations. In 
1836 the Crimean war was closed by a treaty which provided for the free 
navigation of the Danube. In 1858 Bolivia, by treaty, declared that it 
regarded the rivers Amazon and La Plata, in accordance with fixed 
principles of national law, as highways or channels opened by nature 
for the commerce of all nations. In 1859 the Paraguay was made free 
by treaty, and in December, 1866, the Emperor of Brazil, by imperial 
decree, declared the Amazon to be open, to the frontier of Brazil, to the 
merchant- ships of all nations. Sir Robert -Philli more, the greatest liv- 
ing British authority on this subject, while asserting the abstract right 
of the British claim, says: "It seems difficult to deny that Great Britain 
may ground her refusal upon strict law; but it is equally diflcult to 
deny, first, that in so doing she exercises harshly an extreme and hard 
law; secondly, that her conduct with respect to the navigation of the 
St. Lawrence is in glaring and discreditable inconsistency with her con- 
duct with respect to tiie navigation of the Mississippi. On the ground 
l!»ij 
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that slie possesses a small doniaiii, in which the Mississippi took its rise, 
she iusisted on the right to navigate the entire volume of its waters. 
On the grounfl thac she possesses both banks of the St. Lawrence where 
it disembogues itself into the sea, she denies to the United States the 
right of navigation, though abont half the waters of Lakes Ontario, 
Erie, Hnron, and Superior, and the whole of Lake Miehigan, through 
which the river flows, are the property of the United States." (See 
Phillimore's International Law, vol. 1, page 167 et seq., where the an- 
thorities are collected and reviewed.) 

The canals in aid of the lake and Saint Lawrence navigation are : 
1. The Sault Ste. Marie Canal, in the dominions of the United States. 
Vessels between Lake Huron and Lake Superior ronst pass tbroiigh 
this canal. 2. The Saint Olair Canal, in the dominions of the United 
States, which is a deepening of the channel to the depth of fourteen 
feet. 3. The Weiland Canal, in British dominions, from T^ke Erie 
to Lake Ontario. 4. Several canals between Lake Ontario and tide- 
water, in the aggregate about forty uiiies in length. 5. The canal 
between Lake Champlain and the river Saint Lawrence. Xeither of the 
Canadian canals have at present the capacity of the American canals. 

A conflilential memorandum was submitted by Great Britain 
i8,-o,jui,i!. ^ ^^^ basis of proposed arrangements on the subject of the 
navigation of the Saint Lawrence, and other inland waters of British 
North America^ &c. This was in sabstauee as follows : That if a satis- 
factory reciprocity treaty could be made, the United States shonld be 
restored to the enjoyment of the fisheries as under the old reciprocity- 
treaty j and also to the navigation of the inland waters of Cana(.la ; 
provided, further, that like permission in the United States shonld be 
granted to Canada. Canada was also willing to further agree to enlarge 
and improve the access to the ocean, provided she could have assurance 
of the permanency of the arrangement for reciprocity. The proposal 
liirther contemplated throwing open the coasting- trade to each party ; 
reciprocal patent and copyright laws | arrangements for a reciprocal 
transit trade; extension of the provisions of the exti'aditiou treaties, 
and a re-aOjustmeut of the Canadian excise-duty. 

So steps were taken in the direction of carrying oat these snggestions. 

The present importance of some of these points may be estimated 
from the following tables for the fiscal year ending June 30, 1S«!( : 
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-RECIPROCAL TRADE BETWEEN THE UNITED STATES AND 
THE DOMINION OF CANADA. 



Previously to 1S45 the trade of the U]iited States aud other 
nations with the British provinces of Canada ami others nortli 
and east of the United States was burdened with a system of differen- 
tial duties which discriminated against foreigu importations in favor of 
British to such an extent as to prevent any extensive importations into 
those provinces from the United States, 

Under these circumstances our exports, whicli, for the four years pre- 
ceding the reciprocity-treaty, averaged abont eleven millions of dollars 
per annum, did not average, for the period extending from 1821 to 1844, 
four millions per annum. [Ustitnated from table 3, 1st dtvisitm, H. li, 
Ex. I>oc., 38th G<m., 1st am.) 

In 1845 the British government changed their colonial commercial 
jjolicy by authorizing the Canadian legislature to regulate their own 
tariff. In 1846 the Canadian legislature removed the existing diiieren- 
tial duties, and admitted American manufactures and foreign goods, 
purchased in the American markets, on the same terms as ^icse from 
Great Britain. This change gave a considerable impetus to importa- 
tions from the United States, so that by the years 1851-'53-'53 they 
were upward of twelve, ten and a half, and thirteen millions of dollars, 
respectively. (A'. Hx. Boc. So. 1, 324 Gong., 1st sens., p. 85.) {ISstmated 
from table 3, 1st division, H, B. Ex. Doc, SSth Cong., lat sesa.) 

A proposition for a reciprocal relaxation of commercial restrio 
tions between the United States and the British North Ameri- 
can provinces was presented bv Mr. John F. Cramptou, the chargi'^ 
d'affaires of Great Britain, in a note of the 22d March, 1849, which, 
with the correspondence to which it led, is to be found in the congres 
sional documents. 

President Taylor's message, transmitting this correspondence 
to the House of Kepresentatives, submits to Congress the expe- 
diency of effecting an arrangement for a free trade between the United 
States and the provinces in their natural productions, providing, also, 
for the free navigation of the Saint Lawrence and of the canals connect- 
ing it with the lakes. 

Mr. Packenhain, the British minister, had, in 184C, commu- 
"^' ■ uicated with the Secretary of the Treasury, (Hon. Eobert J. 
Walker,) who immediately submitted the matter to the Governmeut; 
and Mr. Crampton again brought the subject before him in 
1848, in consequence of which a bill was drawn up by Mr. 
Grinnell of the Committee on Commerce of the House of Representa- 
tives, aud its adoption recommended by the Secretary of the Treasury 
in a letter to that committee of 1st of May, 1848. The bill was passed 
by the House of Eepresentatives, but was not voted upon that session 
by the Senate. {Ex. Doc. No. 64, S. B., 31st Gong., 1st session.) 

Mr. Crampton, on the 25th of June, 1849, wrote to the Sec- 
retary of State, Mr. Clayton, inclosing a memorandum di'awn 
up by Hon. William Hamilton Merritt, one of the Canadian cabinet, 
sent to Washington to ascertain tlie decision of the United States. The 
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meraorandmn reviews tbe efforts made by the proviucial govermnent, 
iiud the notice given by Hou, Mr, Eobinson, in the provincial parliament, 
of an address to the Queen, praying for a return to protection, &c., in- 
closes copy of a letter from Mr. Griunell, of the Committee on Commerce, 
to Hon. R. J. Walker, and Mr. Walker's reply meets objections to reci- 
procity, and elaborates considerations in favor of it. 

Mr. Grinnell to Mr. Walker, April 28, 1848, asks his views ^^^ 

on reciprocal fre« tra<le in the articles of the growth or pro- 
duction of the provinces and the United States, respectively. 

Mr. McC. Young replies for Mr. Walker, warmly approving it. The 
Canadian bill ou the subject is given, and is said to be the exact coun- 
terpart of the bill before Congress. 

Mr. Clayton wrote to Mr. Crampton 26th Jnne, 1849, in reply ^^^ 

to his note of the day before, which inclosed the memorandum 
made by Mr. Merritt. As a measure affecting the revenue, the proposed 
arrangement would be referred to Congress, before whom a copy of the 
papers would l)e laid. Refers, as furnishing a British example for this, 
to Mr. Bancroft's efforts to negotiate at Ijondon a commercial treaty, in 
1847, when the necessity of a similar reference to Parliament was 
pointed out to him ; and to the failure of the reciprocity- bill ia the Sen- 
ate, after considerable debate, when a bare majority would have carried 
it, as an indication that a treaty having the same objects in view could 
not be expected to obtain the requisite majority of two-thirds. [Ho. 
Beps. Ex. Doc. Wo, 64, 31s( Congress, 1st session.) 

President Pillmore's annual message of 2d December, 1851, ^^^ ^^^ ^ 
invites the attention of Congress to the question of reciprocal 
triwte with British provinces; states that overtures for a convention 
have been made, but suggests that it is preferable that the subject 
should be regulated by reciprocal legislation. Documents submitted 
showing the offer pf British govenuneut, and measures it may adopt, if 
some arrangement on this subject is not made. 

The accompanying papers were: Note of March, 1851, from Sir H. 
L. Bulwer to Mr. Webster, inclosing copy of lette" of 6th January, 
1851, from Mr. F. Hincks, inspector-general of customs, Canada, ^^^^ 

to Hon. E. McLane, chairman of Committee on Commerce, 
House of Representatives. Sir H. L. Bulwer thinks that the Canadians 
consider that their application for an interchange of agricultural pro- 
duets has tailed because they have generously, without stipulations, 
conceded many commercial advantiiges which it was in their power to 
liestow; and that their only mode of securing desired privileges is to 
revoke concessions made. His attention had been drawn to two resolu- 
tions which passed the Senate on the subject, which he was told would 
have passed tbe House if proposed to that body. 

Proposes entering into a negotiation. 

Mr. Hinoks, in his letter to Mr. McLane, recites the important changes 
which have occurred in the colonial policy of Great Britain concerning 
the regulation of commercial matters, and the removal of differential 
duties from Amedcan productions ; that had Canada at that time stipu- 
lated that in return for her admission of American manufactures, the 
duties should be removed from her products, it would have been the 
int<jri'St of the United States tx> have agree<l to it. No such proposi- 
tion, however, was made; and the very important concession scarcely 
attracted attention in the United States. Describes the important 
results in the increased demand for American prodnctions in tbe prov- 
inces, and the hardship of Canatlian raw products, sent to the United 
StJites, being burdened wit!, high duties. Urges with much force aud 
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jutelligeuce the cousidtirations in fa^'or of some ai'i'angemeut of the 
question. 

Sit H. L. Bulwer to Mr. Webster, Marcli, 1851. Unless the Cauadian 
concessions are reciprocated, they will retaliate by withdrawing them. 
Oflfers the Saint Lawrence, and canals, and the fisheries of Nova Scotia 
and New Brunswick. Wants to know frankly whether the United States 
will treat or recommend legislation securing reciprocity. Incloses copy 
of a dispatch of June 7, 1851, from Lord Elgin, governor-general, to Sir 
Henry L. Bulwer, in which he expresses fears that public opinion in 
Canada will demaod a resort to closing the canals, to levying a duty of 
20 per cent, on American goods, and a return to diS'erential duties ou 
grain- and breadstufi's, vegetables, fruits, seeds, animals, hides, wool, 
cheese, tallow, horns, salted and fresh meats, ores, plaster of Paris, 
ashes, timber, staves, and wood. 

Incloses extracts to the effect that the British government are pi«- 
pared to open the fisheries if the United States will admit fish free. 
This arrangement not to apply to Newtbundlaud. 

Tiie adjustment of the questions of commercial reciprocity and the 
iffii-'bB. DH-.flsheries was the subject of conferences between Mr. Everett 
*■ and Mr. Crampton during the brief service of the former as 

Secretary of State, as appears in a postscript to an instruction of the 
4th December, 1852, to Mr. Ingersoll, United States minister to London, 
but no record was kept of what transpired in those conferences. (TIte 
instruction and P. S. ahwe referred to are printed in Sen. Ex. Doc. J\o. 3, 
special session, March 8, 1853.) 

President Eillmore, in his annna! message of 6th December, 1852, 
^ referringto the agitationof the preceding summer, on the fishery 
question, thinks the moment favorable for the reconsideratio 
of tbe question of the fisheries, with a view to place them upon a more 
liberal footing of reciprocal privilege. He states that there is a willing- 
ness on the part of Great Britain to meet us iu such an arransemeiit, 
which will include the subject of commercial intercourse with the Brit- 
ish provinces. Has thought tliat each snbject should be embraced in a 
sei)arate convention. (Sen. Hx. Doc. No. 1, 32d Gong,, 2d sess.) 
laa-'ss. "^^^ Committee on Commerce of the House of Iiepi*esenta- 

^ tives, of which the Hon. D. L. Seymour was chairman, had 
under consideration suiidrj' memorials relative to reciprocal trade, and 
reported House bill No. 360, accompanied by a report, with appendices, 
covering the subjects of reciprocal trade, the navigation of the Saint 
Lawrence, and the fisheries, {Eep. No. 4, So. Seps., S2d Gong., 2d sess.) 
iBsa F b ! *-*" *'"' ^^ February, 1853, Hon. D, L. Seymour, chairman of 
' ' ■ Committee on Commerce, House of Represenbi tives, submitted 
to Mr. Everett the draught of a bill referred to in the foregoing, with a 
view to being informed howfarpemling negotiations authorize the belief 
that the British government and provinces are prepared, on their part, 
to give effect to such a bill, {The biU is printed in Appendiv to Congress- 
ional Globe, 325 Gong., 2d sess., p. 198.) 

On the 4th February, 1853, Mr. Everett re]>lied tliat the bill contained 
the most important provisions of an arrangement between the countries ; 
but that the British minister, under his then existing instructions, was 
not authorized to conclude a treaty, corresponding in all respects with 
the bill ; and suggested that, for the sake of avoiding the evils of leav- 
ing the fishery question nnadjnsted, Congress limit its action to the 
passage of a short bill, referring to the fisheries alone, providing that 
whenever the President shall issue his proclamation that United States 
fishermen are admitted to a full participation in the colonial fisheries. 
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toloiiial flsli sliiiU be admitted daty free into the Uuited States. Sucli 
bill to be merely temporary. {Report, Book, vol. (i,p, 402.) 

Mr. Everett, in an instruction of the 4tli December, 1853, to 
Mr, Ingersoll, wrote that some progress was made by Mr. Web- 
ster in preparations to negotiate with Mr. Crampton on tbe fisheries and 
commercial reciprocity. President still desirous that negotiation sliould 
proceed ; and it would be taken up as soon as possible. 

President Fillmore sent to Congress, on the 7fch February, ^^ ^^ ^ 
1853, a message, inclosing report from Secretai-y of State, giv- ' " ' ' 
ing the state of the pendiiig negotiation, which he, Mr. Everett, said had 
been dilligently pursued; reported the willingness of British govern- 
ment to arrange the fishery question. Eefers to desire for reciprocal 
free trade. 

Kefers also to a resolution on the subject which passed the House some 
time previously, and to tbe attention paid to the subject by Congress. 
Time necessarily to be consumed in the negotiation in consequence of 
necessity of British minister referring to Loudon for instructions, woald 
probably render impossible the conclusion of a comprehensive arrange- 
ment that session. Meantime recommends that a bill admitting provin- 
cial fish free, on condition that United States fishermen are admitted to 
fnll participation of provincial fisheries, be passed that session. {Ho. 
Reps., D.V. Doc. 40, 32ii Goiiff., 2d sm.) 

16th June, 1853, Mr, Marcy, iu a note to Mr. Crampton, ^^^^^^ 
acknowledges receipt of a memorandum iadicating additional 
subjects which British government desires to have brought into pending 
negotiation relative to fisheries and reciprocity trade. Deemed prefer- 
able to restrict negotiation to the obiects already under discussion, 
though no objection exists to including other matters when obviously 
connected with these objects. {Record of notea io BHt. Leg'n, vol. 7, p. 
387.) 

The memorandum refeiTed to is not on tile. 

In the summer of 1S53, Mr. Marcy discussed with Mr. Cramptoa the 
questions involved in the proposed treaty ; but no record exists ^^ 

in this Department indicating the nature of those discussions, 
except a note of September 1, 1853, from Mr. Marcy to Mr. Crampton, 
submitting a pvojet of the treaty. 

Says his eouiinents will be brief, because his views have been already 
presented in conferences. 

Says tbe third article is a new ooe, inserted tu bring in uortliwest 
i-oast of British possessions. 

By second article of pnijet heretofore submitted by British govern- 
ment, and by tlie same article of that submitted to Mr. Crampton, and 
by bim referred to his government, no restriction made to any part of 
United States coasts; tlierefore it is bnt fair to open Pacific coast of 
British possessions to United States flsbermeu. Has introduced iu 
article 2 a clause excepting coast of Florida, not on account of value of 
iisheries, but apprehended interference with slave population by free 
blacks from Bahamas, and partly also from apprehended interference 
with rights of wreckers. Has exuepted also shell-fish, to prevent misap- 
prehension. Has amended the expression in the first article of the British 
draught, which prohibited tTuitedStates fishermenfrom interfering " with 
the operations of the British fishermen," so that it will read: Provided, 
that in so doing they do not interfere with the rights of private property, 
or with British fishermen in the peaceable use of any part of said coast in 
their occupancy, &c. Proposes modification of second article, and to 
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specify the rivers and estuaries whicli are to be excluded from opera- 
tions of the first and second articles. 

" lu both projets before sabmitted, Newfoundland was omitted from 
the enumeration of the possessions to which treaty applied." Has in- 
cluded it now. 

The third article of the British draught, requiring the abandonment 
of our bounty system, is omitted, because we could not abandon the 
bounty to cod-flsheries.* It gives no advantage to our herring and 
maclierel fishermen, the classes affected by the inshore clauses of the 
treaty, over the British fishermen of the same classes. Tlie bounty is 
given to certain deep-sea fishermen only, to countervail the duties 
charged by the United States ou salt, (30 per cent. a4 valorem.) 

Keciprocal clause as to canals would be nugatory, aa United States 

Free registration of provincial-built vessels not admissible, for obvious 
reasons, which were stated, pp. 387, 388 of record. 

Proposed privilege of clearance of British vessels from ports in 
United States to ports on Pacific Coast would be unconstitutional. 

Has excluded from the free list all manufactures and books. 

Points out tbe necessity for caring for the interests of the Southern 
and Southwestern States in making the list of free articles. Has on 
that ground added rice, tar, pitch, and turpentine. 

Proposes to omit coal from free list, in return for which United States 
will oioit leaf tobacco and unrefined sugar. 

Furs included ou free list as a concession deserving an equivaleut. 

The following is a copy of the projct .- 

PiiOJET OF TREATY. 

The Goveruraetit of the United States being eqiially liesiioiis witli Htr Majesty tlie 
Queeu of Great Biitaiu to avoiil further mi8UQtler8taod.ing betweeu their respective 
cibizeDH and snbjects in regard to the estent of tbe right of fishing on the coaata of 
Britisb North. America, secureil to each hy the first artieio of a eoDvention between 
the United States and Her Britannic Majesty's government, eigaed at Xiondnn on the 
20th of Ootolier, 1818 ; and being also desirous to regulate the commevee and naviga- 
tion between their respective territories and people, aud more especially Ijolween Her 
Majesty's possessions in North America and the United States, in snoh manner as to 
render the same reciprocally beneficial and satisfactory, have respeotively named 
plenipotentiaries, &o., &«., who have agreed upon tbe ibllowiug articles ; 

AltTlCLE I. 

It is agreed by the hicli contracting parties that, in addition to the liberty seiinred 
to American fishermen by the above-named convention of October '20, 1816, of r.flking, 
cnring, and drying fish on certain coasts of the British North American Colonies therein 
defined, tbe inhabitants of the United States shall have, in common with the subjects 
of Her Britannic Majesty, the liberty to take fish of every kind, escept shell-ttsh, on 
the sea-coasts and shores, and in the bays, harbors, and creeks of Canada, New Bruns- 
■wick. Nova Scotia, Newfoundland, Prince Edward Island, and of the several islands 
fherennto adjacent, without being restricted to any distance from tbe shore, with per- 
mission toiandnpon the coast aud shores of those colonies and tbe islands thereof, and 
also upon the Magdalen Islands, for the purpose of dryiuj^ their nets and caring their 
fish ; provided Hist in so doing thfv do not interfere with the rights of private prop- 
erty, or with British fishermen in the peaceable nse of any part ot said coast in tbeir 
occupancy for the same purpose. 

It IB understood that the above-mentioned liberty shall not extend to the right of 
fishing in the estuaries aud rivers hei'eiuafter designated ; that in tu say, 
irhich right is reserved esclnsively for British fishermen. 
Akticlb II. 

ItiS! 

mou with the citizens of the United Stati-s, the liberl 

' Boimt^uH abolisU(fd bj revenue act uf ;i8tb ,hily, laiKi. 
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cept ahell-fisli, on the sea-coaata and shores of the UniteA States, (except the eoaeta of 
the State of Florida aucl theadjaceDt islandB,) and od the shores of tbeeevecal islands 
belongiDg thereto, and in the 1>aya, harbors, aud creeks of the Utiited States aud of the 
Kaid ialandi), without being restricted to any diotanoe from the shore ; with permission 
to land upon the coasts of the United States and of the islands aforesaid, (except the 
coast of Florida and the adjacent islands,) for the purpose of drying their nets and 
curing their fish ; provided that in so doing they do not interfere with the rights of 
private property, or with the fishermen of the United States in. the use of any part of 
the said coasts, in their ocoupatioo for the same porpose. 

It is understood that the above-mentioned liberty shall not extend to the right of 
fishing in the rivers and estuaries of the United States hereinafter designated ; fliat is 

which right is reserved exclusively for American flshernien. 
Article III. 

It is agreed that the reciprocal rights and privileges granted to the citizens and sub- 
jects of the high contracting parties in tho two toregoing articles (first and second) 
shall, to the foil extent therein conceded, be enjoyed by tuem, respectively, to take, 
dry, and core fish of any kind, except shell-fish, on the sea-coasts and shores ; on the 
continental territories and possessions of either party ; on the coasta of the Pacific 
Ocean, and in the bays, hathors, and creeks of the said territories and possessions ; and 
on the coasts and shores of the adjacent islands belonging to either party, without be- 
ing restricted to any distance from the shores. 

Article IV. 

It is agreed that the articles ennmerated in the schedule hereunto annexed, being 
the growth and produce of the aforesaid British Colonies or of the United Statca, shall 
be aauiitted into eacb conntry, respectively, free of duty. 
SckeduU, 

Grain, flonr, and breadstuffs of all kinds. 

Animals of all kinds. 

Fresh, smoked, and salted moats. 

Cotton-wool, seeds, vegetables, j 

Undried fruits, dried fruits. 

Fish of all kinds. 

Poultry. 

Hides, furs, skins, or tails, undressed. 

Stone and marble in its crude or tinwrongbt state. 

liutter, cheese, tallow. 

Lard, horns, mannres. 

Ores of metals of all kinds. 

Pitch, tar, turpentine, ashes. 

Timber aud lumber of all kinds; round, liewod, iuul sawed; uiannfnct.ired in whole 

Firewood. 

Plants, shrubs, and trees. 

Pelts, wool. 

Fish-oil. 

Rice, broom-corn, bark. 

Gypsnm, ground or unground. 

Hewn or wrought buhr-stoues. 

Dye-stuffs. 

Flax, hemp, and tow, unmanufactured. 

AKTicm V. 

It is agreed that the citizens and inhabitants of the United States shall have the 
right to navigate the river Saint Lawrence and the canals in Canada, nsed as the 
means of connnunieating with the great lakes and the Atlantic Ocean, with their ves- 
sels, boats, and crafts as fully and fteoly as the subjects of Her Britannic Majesty, 
subject only to the same tolls and other assessments as now are or may hereafter be 
exacted of Her Majesty's said subjects; it being understood, however, that tlie British 
government retains the right of suspending this privilege, on giving due notice thereof 
to the Government of tho United States. 

It is further agreed that if at any time the British government should exercise the 
sairl reserved right the Government of the United States shall have the right of sus- 
pending, if it think lit, the operations of Article IV, of the present treaty, for so long as 
the Bitspensiou of the free navigation of the river Saint Lawrence or tlie canals may 
continiie. 
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lb is also agreed (hat the citizens and inhikbitanta of the Uuited States shall hare 
the right to the Iree navigation of the river Saint John, in the provioceof KewBrnna- 
wick, as f jlly and freely aa the snlyeets of Her Bi'itftonic Mi^esty, and that no export 
dnty or any other dnty shall be levied on lumber or timber of any kind ont on that 
portion of the American territory in the State of Maine, and watered by the river Saint 
John and its tributaries, and floated down that river to the sea, when the same is ship- 
ped to the United States from the province of New Brunawiok. 
Aeticle VI. 

The present treaty shall take effect whenever the laws required to oarry it into oper- 
ation shall have been passed by the Imperial Parliament of Great Britain and the Brit- 
ish-provincial asaembltes on the one hand, and by the Oongress of the United States 
on the other ; and shall be binding only so long as said laws, whether now existing or 
hereafter to be enacted, shall remain in force ; and whenever the Imperial Parliament 
or the provincial assemblies on the one hand, and the Cougreas of the United States 
on the other, shall repeal said laws, or either of them, this treaty shall cease to be 
binding on the other party. Either party may, however, sflar the expiration of seven 
years, terminate the said treaty, by saving to the other one year's notice of its inten- 
tion to have the same terminated and become inoperative, 
i*M Jan., i *-*" ^^^ ^^'^ *^^ June, 1S54, the treaty was signed bj- Mr. Marcy 
and Lord ElgiD, aud oq the 20tU of the same moutli submitted 
to the Senate. 

The following ia a copy of the message and treaty as submitted. 
To tJie Senaie of flie Uailed States : 

I transmit to the Senate for its consideration, with a view to ratification, a treaty 
extending the right of Ashing, and regulating the commerce and navigation between 
Her Britannic Sweety's posesaions in North America and the United States, conclnded 
in this city on the 5th instant, between the United States and Hpt Britannic Mtiiusty. 

FlIATfKLIN PIEECE. 

Wasrikgton, Jun^ 20, 1854. 

The Government of the United States being equally flesiTOus with Her Majesty the 
Qneen of Great Britain to avoid further misunderstandinir between their rospBotive 
citizens and snbjects, in regard to the extent of the right of fishing on the coasts of 
British North America, secured to each by Article I of a convention between the United 
States and Great Britain, signed at London, on the SOth day of October, 1818 ; and 
being also desirous to regidate the commerce and navigation between their respective 
teiritoriee and people, and more especially between Her Mtqesty's possessions in North 
America and the United States, in snch manner as to render the same reciprocally 
beneficial and satisfactory, have, respectively, named plenipotentiaries to confer and 
agree thereupon — that is to say, the President of the United States of America, William 
Ii. UarcT, Secretary of State of the United States, and Her M^eaty the Qneen of the 
United Kingdom of Great Britain and Ireland, James, Earl of Elgin and Kincardine, 
Lord Brnoe and Elgin, a peer of the United Kingdom, knight of the most ancient and 
most noble Order of the Thistle, and governor-general in and over all Her Britannic 
Majesty's provinces on the continent of North Aitierico, and in and over tlie island of 
Prince Edward ; who, after having commanioated to each other their respective full 
powers, found in good and due form, have agreed upon the following articles ; 
ARTicr.B I. 

It is agreed by the high contracting parties that in addition to the liberty secured to 
the United States fishermen by the abiive-mentioned convention of October 30, 1818, of 
taking, curing, and drying fish on certain coasts of the British North American Celo- 
nies, tiierein defined, the inhabitanta of the United Stales shall have, in common with 
the suliieota of Her Britannic M^eaty, the liberty to take fish of every kind, except 
shell-fish, on the sea coasts and shores, and in the bays, harbors, and creeks of Canada, 
New Biiiuswiofc, Nova Scotia, Prince Edward Island, and of tlie several islands there- 
unto adjaTent, without being restricted to any distance from the shore ; wilih permis- 
sion to land upon the coasts and shores of those colonies and the islands thereof, aud 
also upon the Magdalen Islands, for the purpose of drying their nets aud curing their 
fish ; provided that, in so doing, they do not interfere *LtU the rights of private prop- 
erty or with British fishermen in the peaceable use of any part of the said coast in 
their occupancy for the same purpose. 

It is understood that the above-meutioned liberty applies solely to the sea fisheries, 
and that the salmon aud shad fisheries, and all fisheries in rivers aud the months of 
river^ 

Ami 
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nrt.iole, ami that of li.Hliermaii of the United States, contained in tbe nest eaoceed- 
irticle, apply, each, of the hiEh contraeting parties, ou the application of eitli«r to 
ithsr, sliall, within six montlis thereafter, appoint a commiaaionev. The said com- 

ITS, before proceeding to auy business, Bhallmaiie andsubaoribe a solemn decla- 

n that they wiU impartially and carefully eiainineand decide, to the best of their 

judgment, and according to justice and equity, without fear, favor, or affection to tbeir 
own country, npon all aneh places aa are intended to be reserved and eKclnded from 
thecouimonliberty of fishing under this and the next succeeding article, andauoh dec- 
laration shall lie entered ou the record of their proceedings. 

The commissioner shall name some third person to act as an arbitrator or umpire in 
any case or oaseH ou which they may themselves differ in opinion. If they should not 
be able to agree npon the name of such third person, they shall each name a person, 
audit shall be determined by lot which of the two persoia so named ehallbe the arbi- 
trator or nmpire in cases of difference or disagreement between the commissioners. 
The person so to be chosen to he arbitrator or umpire shall, before proceeding to act as 
such in any case, make and subscribe a solemn declaration iu a form similar to that 
which Bbail already have been made and subscribed by the oommiasioners, whicb eUail 
be entered on the record of their pcoceodings. In the event of the death, absence, or 
incapacity of either of the oommissioners, or of the arbitrator ov nmpire, or'of their 
or his omitting, declining, or oeasing to afit as such oommiaaioner, arbitrator, or umpire, 
another and different person shall be appointed or named aa aforesaid to act as snch 
commissioner, arbitrator, or umpire, in the place and stead of the person so originally 
appointfiil or named aa aforesaid, and shall make and aubaorihe snch declaration aa 
aforesaid. 

Such oommisBioners ahall proceed to examine the conats of the Novtb American prov- 
inces and of the United States, embraced within the provisions of the first and aeoond 
articlee of this treaty, and shall designate the places reserved by the said articles from 
the common right of fishing therein. 

The decision of the commissioners, and of the arbitrator or urapirSj shall be given 
in writing in each case, and shall be signed by them respectively. 

Tbe high contraoCing parties hereby soletnuly engage to consider t!j3 decision of tlia 
poni mission ers conjointly, or of the arbitrator or umpire, aa the case may be, as abso- 
Intely final and conclusive in eiich case decided upouby them or him respectively. 
Article II. 

It IS agreed by tlie higii contracting parties that British subjects shall have, iu com- 
mon with the citizens of the United States, the liberty to take fish of every bind, except 
siiell-tish, on the eastern sea-coasts add shores of the United States, north of the Stith 
parallel of north latitude, and on the shores of the several islands tliereniito atUaoent, 
and in the bays, harbors, and creeks of the said sea-coasts and shores of the United 
States, and of the said islands, without being restricted to any distance from the shore, 
with permission to land upon the said coasts of the TTuited States and of the islands 
aforesaid, for the purpose of dry iue their nets and curing their fiah: provided, that in 
so doing, tliev do not itterfere witE the rights of private property, or with the flaher- 
niBu of tho ifoited States in the peaceable nse of any part of the said ciiastfl in their 
occnipancy for the aaine purpose. 

It is understood that the above-mentioned liberty applies solely to the eea-fishery, 
and tliat salmon and shad fisheries, and all flshorics iu rivei's and inouthi of rivers, are 
heroby reserved exclusively for liahermeu of the United States. 
Article III. 

Ii isagreed that the articles enumerated in the schudiile heruunto annexed, being 
tiiH growth and produce of the aforesaid British oiiloiiios, oi- of the U^iited Staten, shall 
l>ii admitted into each country reapectively free of duty. 



Grain, flour, and breadstuffs of all Itinils. 
Animals of all kinds. 
liVesli, smoked, and salted meats. 
Cotton-wool, siieda, and vegetables. 
Uudried fruits, dried frui ts. 
Fish of all kinds. 

Products offish and of other creatures livii 
Poultry, eggs- 
Hides, furs, aUins, ov tails undressed. 
Stone or marble, in its crude or iiuwiought 
Slate. 
Butter, cheese, tallow. 
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Ores of metale of nil kioits. 

Coal. 

Piteh, tar, turpentine, ashes. 

Timljeraud lumber of all kinds, rounJ, Iiowik], and sawed, uniuaiinfactui'ed in «bole 

Firewood. 

Plants, Hhruba, and trees. 

Pelts, wool. 

Fisk-oil. 

Rice, broom -com, and bark. 

Gypsum, ground or angrouud. 

Hewn, or wrought, or un wrought buhr or grindstoiien. 

Dye-atufls. 

Flax, lieuip, and tow, nnmannfaiiturRil. 

Uamauufactiired tobacco. 

AnncLi.; IV. 

It is agreed that the citizens and inhabitants of the Uuited States sliall have the 
right to navigate the St. Lavitence, nod the caaals in Canada, used as the means of 
con I mnui eating between the great lakes and the Atlantic Ocean, with their vessels, 
boats, and crafts, as fully and freely as the subjects of Her Biitannic Majesty, subject 
only to the same toils and other assessments as now are, or may hereafter be, esaot>ed 
of Her Majesty's said subjects ; it being understood, however, that the Bcif isb j^vern- 
menC retains the right of suspending this privilege on giving due notice thereof to the 
Govemoient of the United States. 

It is further agreed that if at any time the British goTemment should exercise the 
said reserved right, the Govemment of the United States shall have tlie ri^ht of sus- 
pending, if it think fit, the iteration of Article III of the present treaty, in so far as 
the province of Canada is affected thereby, for so long as the suspension of the free 
navigation of the river St. Lawrence or the canals may continue. 

It is further agreed that British subjects shall have theright freely to navigate Lake 
Uichigan, with their vessels, boats, and crafliS, so long as the privilege of navigating 
the river 8t. Lawrence, secured to American citizens by the above clause of the present 
article, shall continue; and the Govej?nment of the United States fnither engages to 
urge upon the State governments to secure to the subjects of Her Britannic Jlajssty 
the nse of the several State canals on terms of eij^iialicy with the inhabitants of the 
United States. 

And it is further agreed that no export duty, or other duty, shall be levied on lumber 
or tiniberof any kind, cut on that portion of the Aiiiericau territory in the State of 
Maine watered by the river Saint John and its tributaries, and floated down that river 
to the sea. when the same is shipped to the United Statts from tho province of New 
Brunswick. 

Article V, 

The present treaty shall take effect as soon as tlie lawa required to carry it into op- 
eration shall have been passed by the Imperial Parliament of Great Britain, and by the 
provincial parliaments of those of the British North American colonies which are 
affected by this treaty on the one baud, and by the Congress of the United States on 
the other. Such assent having been given, the treaty shall remain in force for ten 
years from the date at which it may come into operation, and fncther, nntil the expira- 
tion of twelve months after either of the high contracting parties shall give notice to 
the other of its wish to terminate the same ; each of the high oontroutiug parties being 
, at liberfiv to give suoh notice to the other at the end of the siiid term of ten years, or 
at any time ^terward. 

It is olearly understood, however, that this stipulation is not intended to .iffect the 
reservation made by Article IV of the present treaty with regard to the right of tem- 
porarily Buspendint; the operation of Articles III and IV thereof. 
Article VL 

And it is hereby further agreed that the provisions and stipulations of the foregoing 
articles shall extend to tlie Island of Newfoundland, so far as they are applicalile to 
that, oiihniy. But if the Imperial Parliament, the provincial parliament of Sewiound- 
land, or the Congress of the United States shall uiit embrace iu their liiws enacted for 
carrying tliis treaty into effect the colony of Newfoundland, then this attiole shall be 
of no effect, bat the omission to make provision by law to give it effect, by either of 
tho legislative bodies aforeswd, shall not in any way impair the remaining articles of 
this treaty. 



„Googlc 



GESKEAL ArPEKDIX. 
Article VII. 



In faibh wliereof we, tlie reepeotive plenipotentiaries, liave Rigued tliis treaty and 
bave hereunto alQiced our seals. 

Done, Id triplicate, at Washingtou, the fifth day of Jane, anno Domini one tb-ousaod 
eight hundred and fifty-four. 

W. L, MAECY. [L. s.] 

ELGIN & KINCAEDINE. [l. s.] 

The Beiiate, Uy a resolution of the 2(1 August, 1854, sanctioned the 
ratificiitiori of the treaty as above presented without amend- am. 2, [m 
meiit. 

It w-iis r!ititt«^il August !), 1S54, iiud exchanged September 9, 'x;!"^;!. 
1854. 

On the 17th March, 1865, Mr. Adams, the minister of the United 
States, at London, under instructions from the Becretaiy of j^^. ^^_ 
State, gave official notice that the treaty wonld teniiiuate at 
the exiiiration of one year fi-om that date. 

On the 17th of March, 1866, the President issued a procUiniivtion de- 
claiing the treaty terminated. iasB,M>T a. 

Sir Edward Tliornton, on the 12th of July, 1869, handed to Mr. Fish 
a memorandum of basis of negotiation, proposing : issb. ,t.,ii i*. 

1. Renewal of the fishery privileges as under reciprocity treaty of 
1S54, with such extensions as altered cii'cumstances may require, on con- 
dition that aiTangement for trade satisfactory' to Canada Is made. 

2. Subject to same coudition, same rights of navigation of Saint Law- 
rence as under reciprocity treaty, and corresponding rights on other 
inland waters of the British possessions in North America, extended 
to citizens of the United States, on similar rights being extended to 
Canada as to the United States waters, Canada to enter iuto arrange- 
ments with a view of improving access to the ocean by enlargement and 
deepening of the canals on receiving assurance of the permanency of 
the commercial intercourse proposed. 

3. Subject to same condition, Canada will consider the questions of 
mutual opening of coasting trade ; 

Liberal and reciprocal arrangement of patent and copyright laws ; 
Providing for extradition of persous committing any crimes but those 
of a political nature. 

4. Transit trade to be i'ree and unrestricted, with no other charges 
than necessary to protect revenue. This subject to be regulated by. 
treaty or legislation. 

5. Exchange, during snch period as may be agreed upon, of the pro- 
ductions of the sea, forest, mines, and agriculture, and animals and 
their products, on reciprocal terms as nearly free as possible. Schedule 
of treaty of 1854 basis of new arrangement, bat may be added to by 
both and embrace certain manufactures ; duty, if any, to have for basis 
internal-revenue tax of the United States. 

6. Canada to adjust excise duty on spirits, beer, tobacco, and other 
cognate articles, on best revenue standard to be agreed on by both par- 
ties; Canada to do all she can to prevent illicit trade between the United 
States and Canada. ( Volume of notes from BriUali Legation, July 12, 1869.) 

Seventeenth March, 1870, Sir E, Thornton wrote to Mr. Fish ^^ ^^ ^^ 
a private and confidential letter. He had a reply to inquiries 
made at Mr. Fish's suggestion, whether the Canadian government would 
grant the free navigation of the Wellaiid Oanal and Saint Lawrence, 
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aDd put the <;aiial into a proper state for navigatiou, in return for a 
coosklemlile reduction in tbe import duties in tLis country ou lamber, 
salt, fish, and coal, or a possible abolition of all duty on the first three 
articles. lu reply, Cauadian government regrets absence from the 
proposal of products of tbe most popoloua sections of Domiuioo. Of 
the four articles named, without knowing how much the duty on coal 
could be diminished, they consider that the free importation of flsh 
would he the only satisfactory part of the proposal. 

Incloses two schedules which Mr. Fish suggested wonid be necessary; 
one a free list, the other of articles which might have to be subject to 
certain rates of duty. 

Schedule JSo. 1 is a free list ; No. 2 a list of articles to pay a certain 
import duty in both countries. If they are adopted by United States, 
or propose not unacceptable modifications, free navigation of tbe Saint 
Lawrence and tbe use of the canals will be granted j and he is author- 
ized to declare that it is the policy of Oauatla to maintain the greatest 
efftciency in canals. Aska early answer, 

Schedule 1. 
Hides and pelts. 

Fnrs, skins, and tails, (undressed.) 
Piah, fresh. 
Eggs. 

Timber and hutiber, round, bewed, f-awi'd, lumKiiinlitcuired in whole 
or in part. 
Pitch, tar, turpentine, and ashes. 
ITirewood. 

Plants, bulbs, trees, and shnibs. 
Salt. 

Broom-corn. 
Bristles. 

Ores and minerals of all kiud.s. 
Cotton and wool. 
Stone aud marble, (anwrought.) 
Slate. 

Gypsum, nngrouud. 
Flax, hemp, and tow, (undressed.) 
Unhiannfactnred tobacco. 
Bags. 

Bubr or grind stones. 
Dye-stufts. 
Horns. 



Fish-oil. 

Clays, earths, aud grave!. 

Emery. 

Plaster of Paris, (not ground or caleine'l.) 

Besin. 

Sand. 

Tanners' bark, and extracts thereof. 

Wool. 

SclwdtiU 2. 

Animals of all kinds, std valoreTO,35 per cent. 

Poultry, ad valorem, 5 per cent. 

Fish, vix : Mackerel, per barrel, *l ; salmon, per barrel, $1 ; 
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and all other flsh iu barrels, 50 cents ; flsh not in barrels, aiid not other- 
wise described, ad valorem, 5 per cent. 

Meats, fresh, salted, and smoked, pei' pound, 1 cent. 

Butter, per ponnd, 2 cents. 

(jheese, per pound, 2 cents. 

Ijard, per poaud, 1 cent. 

Tallow, per pound, 1 cent. 

Grease, and grease scraps, ad valorem, 5 per cent. 

Fruits, green, dried, and undried, ad valorem, 5 per cent. 

Seeds, not Including cereals, ad valorem, 5 per cent. 

Hay and straw, ad valorem, 5 per ceitt. 

Bran, ad viilorem, ."> per cent. 

Vegetables, including potatoes aiut ullier roots, ad valorc'm, ii pw 
cent. 

Hops, per pound, 5 cents- 
Wheat, per bushel, 4 cents. 

Barley and rye, per bushel, 3 cents. 

Oats, buckwheat, and Indian corn, per bushel, 2 cents. 

Pease and beans, per bushel, 2 cents. 

Flour of wheat or rye, per barrel, 25 cents. 

Indian and buckwheat meal, and oatmeal, per barrel, 15 teuts. 

Coal, per ton, 50 cents. 

List of tqjiJcitdici'Xj ivilh deticrijition of contents. 

'So. 1. Statistics of trade with provinces for certain years, in articles 
on free list of reciprocity treaty. 

So. 2. Eeport of C&mmittee on Commerce, House of Eepre- 
sentatives, on the operation of the treaty of 1854. Pointing 
out defects and suggesting remedies. (Report No. 22, H. S., 'dlth Cong., 
'2d scsa.) 

So. 3. lieport of Secretary of Treasury to Ilouse of Eepresentatives, 
in answer to a resolution, presenting statistics of trade with Canada, 
&e., illustrative of the working of the treaty, the Canadian tariffs of 
1849 and 18(>2, and the rates of toll in 1S64 on the Canadian canals. 
{Ex. Doe. JVo. .32, H. R., 3Stk Cong., 1st sess.) 

So. 4. A report of Hon. Israel T- Hatch upon commercial relations 
with the British provinces and the comparative importance of American 
and Canadian commercial channels of transportation of property from 
the west to the sea-board. {:Et. Doc. No. 78, R. B., 39th Cong., 2d ness.) 

So. 5. Reports by George W. Brega, esq., upon trade with the prov- 
inces of British North America, the free navigation of the Saint Law- 
rence and the Gulf iiaheries. {Ilx. Docs. Nos. 240 and 295, E. E., iOtk 
Cong., 2d sess.) 

So. 6. Eeport of Hon. Israel T. Hatch upou the commercial relations 
of the United States with the Dominion of Canada, to enable Se-cretary 
of Treasury to further answer Honse resolution 9th July, 1866, calling 
for a statement of the trade and commerce with the provinces, and a 
statement of the revenue derived therefrom since the termination of 
the treaty, and of all changes in the Canadian tariffs since that date, 
also of comparative importance ot American and Canadian channels of 
transpovtatioii. i Rr. Doc. Xn. 3(i, II. f!.^ U)tk Cong., Zd sess.) 
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Table s7i0Hii»i7 the milaes of total exports from, and of tot^^l exporU to, Canaila and otJier 
British North Antericaii possessions for eaok of the twelvefUaat years, (vn^ed June '60,) 
front 185ri to 1869, inelasive. 



Conntrtes. 


1858. 


1859. 


i8ao. 


leeL 


1802, 


186. 


£3..,.-. 


4,01.768 


f 19, T21, 551 

2i:reo:o27 

6,3<<4,M7 


4,l>3fl,tS» 


SJ3,06a933 }19,a'l9,995 

i8;sa^ii5 lales^oia 

3,861,898 2,427,103 


ti'ii 


Conntrlea. 


18^4. 


1865. 


„« 


1807. 


1808. 


1869. 




}3B, 9-22, 015 
25, 581. 231 
2,419,936 


(3S, 820, 9119 
30, 453, 989 
3,097,858 


Tm-S 


S33, 60^178 


830,305,221 
3^, 600, 717 
^601,555 


S3i.090,3H 
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- NORTHWEST WATER BOUNDARY AND THE ISLAND OF 
SAN JUAN. 



By tbe Ist article of tlie treaty between the United States aiid Great 
Britain of tbe 15tli of June, 1846, it was stipulated that the line of 
boundary between the territories of the parties on the forty-ninth par- 
allel should stop in the middle of the chaniiel which separates the coii- 
tioent from Vauex)nver's Island, and should proceed thence southerly 
through the middle of that channel and of Puca's Straits, to the Pacific 
Ocean. 

The point in dispnte between the two govemments is, as to whicb 
channel was meant by the words referred to. On the part of tlie 
United States it is contended that no other than the Haro, and on the 
part of Great Britain that no other than the liosario Channel could 
have been in contemplation. 

The United States also contend Uiat the history of the negotiation 
shows that, in abandoning a claim to have the boundary of the forty-ninth 
parallel extended to the Pacific, and thereby relinquishing the whole of 
Vancouver's Island to Great Britain, they were actuated by an expecta- 
tion that all other islands south of that parallel and east of the Haro 
(jhannel woiild fall to them. The United States also contend that the 
parties could not have supposed that any other channel was meant than 
the widest, the deepest, and the shortest between the Straits of Fnea 
and the mouth of Fraser Biver, which conditions are only fulfilled by 
the Haro Channel; that the navigation to aod from Pnca's Straits by 
the Kosario Channel is comparatively cironitoua, and that if that chan- 
nel were to be tbe Hue, it would throw into the possession of Great 
^Britain all the islands below the forty-ninth i)araUel and east of Van- 



The objects and intentions of the parties in agreeing to the first arti- 
cle of the treaty of the 15th June^ 1846, seem to he well illustrated by 
the following antecedents to that instrument : 

By the third article of the treaty between the United States and 
Great Britain of the 20th October, 1818, the parties agreed to a joint 
occupation of the territory which they might resjwctively claim on the 
northwest coast of America west of the Rocky Mountains. 

By their treaty with Spain of the 22d of Kebnmry, 1819, the United 
States acquired any title which the latter may have had in the same 
territory north of the forty-secorul parallel of latitude. 

By their treaty with Great Britain of the 6th of August, 1827, the 
joint occnpatioii of the territory referred to was indefinitely extended, 
upon the condition that if, after the 20th of October, 1828, either party 
should give twelve months' notice to tbe other, the convention wonld be 
abrogated at the expiration of the said term of notice. 

The forty-second parallel of latitude was also made the southern 
boundary of the United States went of the Eoehy Mountains, by their 
treaty with Mexico of April, 1831. 

In a letter' to Mr.Upsbur, Secretary of State, of the 14th of November, 
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1813, Mr. Everett-, United States minister to London, gives an account oi 
an interview which he bad had with Lord Aberdeen on the 6th of that; 
month. His lordship considered that the question as to the northwestern 
bonndary stood as it had been left by Mr. Gallatin in liis negotiation 
with Messrs. Haaliisson and Addington, in 1827. Lord Aberdeen 
assented to a remark of Mr. Everett, that the nnmerons stations whiuli 
the Hudson's Bay Company had established aonth of the 49th degree, 
since 1818, though they would embarrass the British government in 
relerence to that company, and, through them, in reference to i)ubli.. 
opinion, ought not to prejudice the claims of the United States, Mr 
Everett also remarked that, in offering the line of 49°, we acted fairly 
and liberally ; that the offer was based on the natural principles of dis- 
tribution, while they, in refusing that ofter and insisting on the Oolnm- 
bia Eiver, disregarded such principles, and simply insisted npon a, 
boundary very favorable to themselves. The United States offer was 
in accordance with the rules of the English charters, of running north- 
ern and southern boundaries from sea to sea. To an objection of Lonl 
Aberdeen, that lines of latitude were arbitrary, Mr. Everett answered, 
that they were as likely to be in favor of Great Britain as of the United 
States, and, besides, could readily be ascertained by men of science; 
that the part of the boundary on the 49th parallel was the only one 
respecting which no controversy had arisen or was to be feared. Fi- 
nally, Mr. Everett said, that an equal partition of the territory was an 
obvious and natural principle of division, and that the forty-ninth par- 
allel was nearly an equal division of the region between 42° and 5i°A{i. 
Mr. Everett said to Lord Aberdeen, that when the United States pre- 
sented themselves before the tribunal of the' public opinion of the world, 
with a statement of the nature and foundation of their claim to the 
whole territory, as the successors of Spain, and that they had offered to 
England a partition as nearly equal aa could be made, reserving to 
themselves only the half to what they had a better independent claim 
than England, founded on prior discovery, occupation, and exploration, 
and to which they had the fair claim of contiguity and natural exten- 
sion, there could not be a doubt but that the decision of that tribunal 
would be in their favor. 

Mr. Everett went on to remark that the main diflBculty in the adop- 
tion of the forty-ninth degree to the ocean was, that it iiad already bet n 
thrice offered to Great Britain and always rejected. To meet this diffi- 
culty, suggested Mr. Everett, it might deserve the President's consider- 
ation whether ho would not agree to give up the southern extremity of 
Quadra and Vancouver's Island, (which the forty-ninth degree would 
leave within the United States,) on condition that the entrance of the 
Straits of Juan de Fuea should at all times be left open and free to the 
United States, with a free navigation between that island and the main- 
land, and a iree outlet to the north. 

In a dispatch of the 2d of December, Mr. Everett gives an account of 
another interview with Lord Aberdeen on the 29th of November, 184S, 
in the course of which his lordship stated that it would be impossible 
for the ministry, for the time being, to accept what had been rejected 
in 1824 and 1826 ; that they did not suppose that we, any more than 
themselves, could now agree to terms which we had then declined ;aBd 
that, consequently, there must be concession on both sides ; that they 
were willing to act on this principle, and that we must do the same. 

Mr. Everett says that he regarded that observation, now made to hi m 
for the first time, as very important. He told Lord Aberdeen that he 
thought it would be very difficult for the United States to make any 
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modification of their toriner proposal, except in one point, wliicb he re- 
ganlert as very important to England. He thought the President might 
be induced so far to depart from the forty-ninth parallel as to leave the 
whole of Quaiira and Vancouver's Island to Englaod, whereas that line 
of latitude wonld give the United States the southern extremity of that 
island, and eoneegneutly the command of the straits of Fuca. Mr. Ev- 
erett said that he was not authorized to say whether that wonld be 
agreed to, but that he thought and. wished it might be. He then pointed 
out on a map the extent of the concession, which Lord Aberdeen said 
he wonld take into consideration. 

In a dispatch of the 1st of April, 1844, Mr. Everett gives an aoeoant 
of RDOther interview whiuli he had with Lord Aberdeen on the 16th of 
March, in the course of wbicb he remarked that, in proportion as his 
lordship should be inclined to thinit tJiat the offer formerly made by the 
United States to continue the forty-ninth to the sea was an equitable 
offer, lie oagbt to be satisfied with but a moderate departore from that 
proposal, particnlarly if euch modification, without involving a great 
Kacriflce to the United States, were eminently advantageous to Great 
Britain. In fact, such a modiilcation was the only one which the United 
States, in Mr. Everett's opinion, could be brought to agree to. A waiver 
by the United States of their claim to the southern extremity of Quadra 
and Vancouver's Island, which would be eat ofi' by the forty-ninth de 
gree of latitude, was precisely of that kind. Lord Aberdeen did not 
commit himself as to whether such a proposition would be accepted. 

In a dispatch to Mr. Calhoun, of the 28th of February, 1845, Mr. Ev- 
erett, referring to the proceedings in Congress in regard to the estab- 
lishment of a territorial government in Oregon, stated that he hatl had 
several conversations with Lord Aberdeen. Mr. Everett expressed an 
opinion founded on thenij that England would never accept the naked 
proposition of the forty-ninth degree : but that she would accept that 
line with the modification to which he had referred in previous dis- 
patches, namely : the southern extremity of Quadra and Vancouver's 
Island, tboagh Lord Aberdeen had never told him that they would do 
this, and he was confident that this was the best boundary which the 
United States could get by negotiation. 

In a dispatch to Mr. Buchanan, of the 3d of March, 1846, Mr. McLane 
referred to inb^rviews which he had had with Lord Aberdeen, and 
seated that be had little or no expectation that the British government 
wonld offer or assent to a better partition than the extension of a line 
on the 49th parallel to the Straits of Fuca, and thence through the 
mitldle of those straits to the Pacific. 

In a dispatch to Mr. Buchanan, of the 18th of May, 1846, Mr. McLane 
remarked : " I have now to acquaint you that, after the receipt of your 
dispatches on the 15th instant, by the Caledonia, I had a lengthened 
conference with Lord Aberdeen, on which occasion the resumption of 
tlie negotiation for an amicable settlement of the Oregon question, and 
the nature of the proposition he contemplated submitting for that pur- 
pose, formed the subject of a full and free conversation. I have now 
to state that instructions will be transmitted to Mr, Pakenbam by the 
steamer of to-morrow, to submit a new and further proposition on the 
part of this government for a partition of the territory in dispute." 

The proposition, most probably, will offer substantially: "First. To 
divide the territory by the extension of the line on the parallel of forty- 
nine to the sea ; that is to say, to the arm of the sea called Birch's 
Bay i thence by the Canal de Arro and Straits of Fuca to the ocean, 
and confirming to the United States what, indeed, tbey would possess 
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■without any special conflrination, the rigbt freely to use, and navigate 
the straits througbont its extent," 

June 29, ]846, in the House of Commons, Sir Eobert Peel, in tender- 
ing the resignation of the ministry, said, in reference to the termination 
of the existing convention for the joint occupation of Oregon by Great 
Britain and the United States : " It appeared to us that the addition of 
that conciliatory declaration — the expression of a hope that the termina- 
tion of the convention might the more strongly impress upon the two 
countries the necessity of amicable adjustment — removed any barrier 
which diplomatic punctilios might have raised to a renewal by tins 
country of the attempt to settle our differences with the United States. 
We did not hesitate, therefore, within two days after tbe receipt of 
that intelligenee — we did not hesitate, although the offer of arbitration 
made by us had been rejected — to do that which, in the present state 
of tbe protracted dispute, it became essential to do, namely, not to 
propose renewed and lengthened negotiations, but to specify I'rankly 
and without reserve what were the terms on whicli we conld consent to 
a partition of the country of the Oregon. Sir, the President of the 
United States met us in corresponding spirit. Whatever might have 
been the expressions heretofore used by him, however strongly he 
might have been personally committed to the adoption of a different 
course, he most wisely and patiiotically determined at once to refer onr 
proposals to the Senate, that authority of the United States whose 
consent is reqnisite for the conclusion of any negotiation of this kind, 
and the Senate, acting also in the same pacific spirit, has, I have 
the heartfelt satisfaction to state, at once advised acquiescence in the 
terms we offered. Prom the importance of the subject, and con- 
sidering that this is the last day I shall have to address the house as 
a minister of the Crown, I may, perhaps, be allowed to state what are 
the proposals we made to the United States for the final settlement of 
the Oregon question. In order to prevent the necessity for renewed 
diplomatic negotiations, we prepared and sent out the form of a co» 
vention, which we trusted the United States would accept.'' 

Here Sir Eobert Peel quoted the language of the first article of t'.ip 
treaty, and, in explanation thereof, continued: "Those who remember 
the local conformation of that country will understand that that which 
we proposed is the continuation of the forty-ninth parallel of latitude 
till it strikes the Straits of Fuca; that that parallel should not be con- 
tinned as a boundary across Vancouver's Island, thus depriving us of a 
part of Vancouver's Island ; but that the middle of the channel shall 
be the future boundary, thus leaving ns in possession of the whole of 
Vancouver's Island, with equal right to navigation of the straits. Sir, 
the second article of the convention we sent tor the acceptance of the 
United States was to this effect." 

Here Sir Eobert Peel quoted the second article of tbr treaty, relating 
to tbe navigation of the Columbia Kiver. 

Continuing, he said: "Sir, I will not occupy the attention of the 
House with mere details. I have read the important iviticles." 

Sir Eobert further quoted an ofBcial letter from Mr. Pakenham, inti- 
mating the acceptance of the British proposals, and giving assurance 
of the immediate termination of differences with the United States. 

Mr. Pakenham wrote, under date of June 13, that "the President 
sent a message on Wednesday last to the Senate, submitting tbr the 
opinion of that body the draught of a convention tor the settlement of 
the Oregon question ;" that after a few hours' deliberation on each of 
the three days — AVednesday, Thursday, and Friday — the Senate, by a 
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majority of thirty -eight votes to twelve, adopted yesterday evening a 
resolution advising the President to accept the terms proposed by Her 
Majesty's government. President Buehitntm accordingly sent for me 
this morning, and informed me that the conditions offered by Her 
Majesty's government were accepted by the Government of the United 
Btiites, without the addition or alteration of a single word. Thus, sir, 
the goveniments of two great nations, impelled, I believe, by the public 
opinion of eaoh country iu favor of peace, have by moderation, by mu- 
tual compromise, averted the drea<iful calamity of a war between two 
initionsof kindred origin and common language." I^Hansard'a Debate, 
vol. 87, p. 1050 et seq.) 

Viscount Pahnerston in reply said : " I should be sorry to leave one 
topic of the right honorable gentleman's speech after the deep pleasure 
which it has afforded ; I mean the communication which he made, and 
which will be received with entire satisfaction, not only within the 
walls of Parliament but throughout the countrj', that the unfortunate 
differences which have arisen between this country and the United 
States have been brought to a termination, which, as far as we can at 
present judge, seems equally favorable to both parties.'" {Hansard's De- 
bates, 3d Series, vol. 87, p. 1057 et seq.) 

Tliepapers o/tthieh the following is a synopsis bear date STibseqiiently to 
that of the treaty : 

Mr. J. McHenry Boyd, charg^ d'affaires of the United States at Lon- 
don, in a dispatch to Mr. Buchanan, Secretary of State, of the 19th of 
October, 1846, represents that British subjects contemplated settling on 
Whitby's Island, one of those within the Straits of Faca, south of the 
forty-ninth parallel ; that the British government had consequently 
been thrown into some doubt whether, according to the boundary in the 
Oregon treaty, that island would fall within American or British jiu'is- 
diction. Mr. Boyd accordingly suggested that if the Department was 
not already in possession of evidence clearlj' defining the line, measures 
should be taken toward obtaining it, for the purpose of meeting the 
Question when it should arise. 

In a dispatch to Mr. Buchanan of the 3d of November, 1846, Mr. Ban- 
croft, then United States minister at London, requested a copy of 
Wilkes's chart of the Straits of Haro, it having been intimated to him 
that questions might arise with regard to the islands east of that strait. 
Mr. Bancroft requested authority to meet any such claim at the thresh- 
old, by the assertion of the central channel of Straits of Haro as the 
main channel intended by the recent treaty of Washington. 

Mr. Buchanan complied with Mr. Bancroft's request by an instruction 
of the 28th of December, 1846. The instruction remarks tliat it was not 
probable that the British government would seriously claim any island 
east of the Canal of Haro. That no doubt that was the channel which 
Lord Aberdeen had in view when, in conversation with Mr, McLane, about 
the middle of May, 1846, he explained the character of the proposition 
he intended to submit through Mr. Fakenham, the British minister at 
Washington. This was, first, to divide the territory by the extension of 
the line on the parallel of iQ'^ to the sea ; that is to say, to the ann of 
the sea called Birch's Bay, thence by the Canal de Haro and Straits of 
Puca to the ocean. 

In a dispatch to Mr. Buchanan of the 29th of March, 1847, Mr. Ban- 
croft adverts to supposed wishes of the Hudson's Bay Company to get 
some of the islands on our side of the line in the Straits of Fuoa, and 
says that he would not be surprised if a formal proposition should soon 
be iiiado by the British government to run the line. The proposition 
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would ill itself be proper if there should be no ulterior motive to raise 
uiiaecessury doubts and to claim islands that are properly oars. He 
expressed his belief that the ministry had no such design. Some of its 
uiemberB would be the first to frown on it. 

In a dispatch to Mr, Buchanan, of the 4th of August, 1S4S, Mr. Ban- 
<irof't says that he had been told by Lord Palmeraton that he had made 
a proposition at Washington for tnarking the boundary and for ascer- 
taining the division line in the channel by noting the bearings of certain 
objects. "I observed that the water in the channel of Haro did not 
require to be divided, though, of course, the islands east of the center 
channel of Baro were ours. He spoke of the propriety of settling defi- 
nitively the ownership of the several islands, in order that settlements 
might not be begun by one party on what properly belonged to the 
other." 

In a note to Mr. Buchanan, of the 13th of January, 184S, Mr. Oramp- 
ton stated that he had been instructed to propose that the two govern- 
ments should proceed to mark the boundary defined in the treaty. 
After remarking upon other parts of the line, he goes on to say: "But 
between the Gulf of Georgia and the Straits of Fuoa the line is less dis- 
tinctly and accurately defined by the verbal description of the treaty by 
which it is established, and local circumstances render it probable that 
if this part of the line were not to be precisely 'determined, the uncer- 
tainty as to its conrse might give rise to disputes between British sub- 
jects and citizens of the United States." Mr. Crampton also said, in 
substance, that as the point in the center of the channel between Van- 
couver's Island and the continent conld not, probably, be marked out by 
any object to be permanently fixed on the spot, it should be ascertained 
by the intersection of cross-bearings of natural and artificial landmarks. 

He goes on in the following words: "But in regard to this portion of 
the boundary -line, a preliminary question arises, which turns upon the 
interpretation of the treaty rather than upon tlie result of local observa- 
tion and survey. The convention of the 15th of June, 1846, declares 
that the line shall be drawn through the middle of the channel which 
separates the continent i'rotn Vancouver's Island. And upon this it may 
be asked what tlie word ' channel' intended to mean. Generally speak- 
ing, the word * channel,' when employed in treaties, means a deep and 
navigable channel. In the present case it is believed that only one 
channel, that, namely, which was laid down by Vancouver in his chart, 
has, in this part of the Gulf, been hitherto surveyed and used, and it 
seems natural to suppose that the negotiators of the Oregou convention, 
in employing the word ■ channel,' had that particular channel in view," 

Mr. Crampton's note was accompanied by a draught of instructions to 
the commissioners for marking the boundary. 

The receipt of the communication, however, does not appear to have 
been acknowledged. 

With a note to Lord Palmerston of the 31st of July, 1848, Mr. Bancroft 
sent a copy of Wilkes's chart of the Straits of Jnan de Fuca ; but re- 
marked that, though it did not extend to tlie parallel of i^, it contained 
the wide entrance into the Straits of Haro, the channel through the 
middle of which the boundary was to be continued. 

With a dispatch to Mr. Buchanan of the 19th of October, 1848. Mr. 
Bancroft sent a copy of the map of Vancouver's Island, by Wyld, geog- 
rapher to the Queen, It purports to mark, by a dotted line, the bound- 
ary between the United States and Great Britain. '' You will see that 
this map suggests an encroachment on our rights by adopting a line far 
to the east of the Straits of Haro." 
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With a note to Lord Piilraerston of the 3d of November, 1848, Mr. 
Bancroft sent liim a copy of the United Stat^^a surveys of the waters of 
Paget Sound and those dividing Vancouver'a Island fi'om our territory. 
Mr. Bancroft remarked, "Your lordship will readily trace the whole 
course of the Channel of Haro, through the middle of which our bound- 
ary- line passes." 

Id a note to Mr. Bancroft of the 7th of November Lord Palmerstou 
thanked him tor the surveys. 

All act of the Congress of the United States was passed on the 11th 
of August, 1856, providing for the demarkation of the boundary on our 
part. Mr. Archibald Campbell was appoiuted commissiouer. The in- 
stmctions Of Mr. Marcy, Secretary of State, addressed to him in that 
character, bear date the 25th of February, 1857. They do not advert to 
any particulars in regard to the water-boundary. The following is a 
paragraph of the instructions : 

Having completed the organization and outfit, aud made tbe otlier preparattonB !□- 
plicated, joti will repair to Fnoa Straits, via San. Franoisoo, to meet the commia- 
sioner on the part of ilie Britisli government, and proceed with him to determine Buoh 
portion of the !ine described in the first article of the treaty aa is provided for by the 
act above cited. 

Captain James C. Prevost, of Her Britannic Majesty's ship Satellite! 
was the commissiouer ©u the part of Great Britain. After divers con- 
ferences with Mr. Campbell on the subject of the water-boundary, he 
addressed a lettea? to him under date tbe 28th of October, 1857, setting 
forth his objections to the adoption of the line of the Haro Channel. 
These are, in substance, that when the line from the initial point in the 
Gulf of Georgia proceeds in a southerly direction as far as 48^ 45' of 
north latitude, it meets a group of islands through which there are two 
passages. One of these, called Rosavio Strait, is near the continent, 
and the other, called Haro Channel, is nearer Vancouver's Island. He 
asserts that the only navigable channel separating the continent from 
Vancouver's Island is Bosario Strait. 

He claims that the channel contemplatedby the treaty should possess 
three characteristics : 1st. It should separate the continent from Van- 
couver's Island : 2d. It should admit of the boundary-line being carried 
through the middle of it in a southerly direction ; 3d. It should be a 
navigable channel. To these conditions the Eosario Strait most entirely 
answers. He goes on to admit that the Haro Cbaunelis also navigable, 
but on account of the currents and the want of anchorage-grounds, not 
so easily so. He asserts that that channel does not separate the con- 
tinent from Vancouver's Island, and that the line to reach that channel 
must proceed for some distance in a westerly direction. 

Mr. Campbell replied on the 2d of November, 1857, that as tbe Haro 
Channel was pre-eminent in width, depth, and volume of water, this 
must have been the one contemplated by the treaty. It was known 
under its name since the first discovery, and was tbe ouly one usually 
designated by name on the maps in use at. the time the treaty was under 
consideration, while the other channels only separate the islands in tbe 
group from each other ; the Haro Channel for a considerable distance 
north of the Straits of Fuca, and where their waters unite, washes 
the shore of Vancouver's Island, and is therefore the only one which, 
according to the language of the treaty, separates the continent from 
Vancouver's Island. 

The term southerly used in the treaty would not admit of the de- 
markation of the line in a due south direction through any channel. It 
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was consequently to be presumed that the genera direction only was to 
be toward the south. 

Eosaria Straits do not separate the continent from Vancouver's 
Island, but some islands from others ; although the relative merits of 
tlie navigability for sailing-vessels of the Haro Channel and Eosario 
Straits was not to be regarded as having any bearing on the determina- 
tion of the question. Captain Alden, however, of the United States 
Navy, who, in the years 1853 and 1855, had made surveys of those wa- 
ters, had officially reported the Haro Channel as the widest, deepest, 
and best. Eeference is then made to the dispatch of Mr. McLane to 
Mr. Buchanan of the 18th of May, 1846, in which he reported that the 
line of the Haro Channel was to be proposed by the British govern- 
ment. Mr. Campbell thence infers that the object of the framers of 
the treaty was to run the line so as U> avoid cutting off the southern 
cape of Vancouver's Island by adopting the line through the Uaro 
Channel, The speech of Mr. Benton in the Senate relative to the treaty 
shows the same understanding in regard to it- 
Captain Prevost replied, under date of the 9th of iN'ovember, that in 
his opinion the Kosario Channel was the only one that conformed to the 
language of the treaty, bj separating the continent from Vancouver's 
Island. The Haro Channel sepai'ates Vancouver's Island from the con- 
tinent. The usual terms of expression appear to be designedly re- 
versed in the treaty, for the lesser is not separated from the greater, 
but the greater from the lesser. There is no navigable channel between 
the continent and the islands on the east of Eosario Straits, and, there- 
fore, no such channel as the treaty calls for. From the Gulf of Georgia 
to the Straits of Fuca the line can be can-ied through Eosario Straits 
in a southerly, whereas through the Haro Channel it must take a wes- 
terly direction. 

The information given by Mr, McLane was as to a probable proposi- 
tion. The one adopted in the treaty was different. 

He then refers to Preuss's map of Oregon, printed by order of the 
Senate, in which the line is carried through Eosario Channel. 

Mr. Campbell r^oined, under date of the 18th November, 1857, that 
in his judgment no change in the position of the words used in the 
treaty could make any difference in their meaning. Captain Prevost's 
admission that the Haro Channel is undonbtedly the navigable channel 
which, at its position, separates Vancouver's Island from the conl-inent, 
might be regarded as tantamount to a settlement of the question. Al- 
though Mr. McLane and Mr. Benton were not the signers of the treaty, 
they had such an official connection with the negotiations that their 
evidence should have equal weight with that of the signers themselves. 
Immediately upon the receipt of Mr. McLane's dispatch of the 18th of 
May, Mr. Pakenham submitted to Mr. Buchanan the draught of a conven- 
tion. This draught was laid before the Senate, with all the correspon- 
dence upon the subject, and was approved by that body. The draught 
referred to is the same, word for word, with the treaty as signed. Mr. 
Campbell shows that Captain Prevost's comment upon Mr. McLane's 
dispatch, to the effect that supposing the original proposition to have 
been as reported by that gentleman it was designedly altered after dis- 
cussion, to be without foundation. Bo such discussion could have taken 
place between Mr. McLane and Lord Aberdeen without being reported 
by the fornjer ; and none could have taken place between Mr. Paken- 
ham and Mr. Buchanan, as the former was not authorized to enter into 
any. Preuss's map had no official authority. 
Captain Prevost replied, under date of the 2ith of November, 1858, that 
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the continent as well as the island must be regarded according to its nat- 
ural signification and according to its natural position; and that when 
two channels exist between a continent and a particular island, the argu- 
ment appeared irresistible that tJie channel contiguons to the continent 
was the channel separating the continent from the island, while the chan- 
nel contignoua to theistandis the channel separating the island from the 
continent. The intferenee that the Haro Channel was proposed by the 
British government because that happened to be mentioned in Mr. Mc- 
Lane's dispatch, was nnwarrantable. He wonld be surprised if Captain 
Alden shonld not agree with him that Eosario Straits are preferable to 
Haro Channel for aailing-vessela. The treaty in the matter of the chan- 
nel separating the continent from Vancouver'a Island was clear, and he 
conld not admit any evidence on this subject to weigh with him that 
would lead to an interpretation thattheprecise terms of the treaty would 
not admit. Although he was Arm in the conviction that Bosario Straits 
and not Haro ChaTinel was the one contemplated by the treaty, he was 
willing to regard the Gulf of Georgia as one channel, and agree to a line 
passing through the middle of it, so far as the islands would permit. 

Mr. Campbell rejoined, under date of the 2Sth of November, 1858, 
that the proposed instructions to the commissioners which accompanied 
Mr. Orampton's note to Mr. Buchanan, of the 13th of January, 1848, 
contained the following sentence: "Prom that point you will carry on 
the line of boundary along the forty-ninth parallel of latitude to the 
middle of the channel between Vancouver's Island and the continent," 
This, Mr, Campbell contends, shows the view of the British govern- 
ment within two years after the conclusion of the treaty. He adds 
that, in 1848, Eosario Straits was not claimed on the ground that there 
was anything peculiar in the wording of the treaty; nor was there any 
claim founded upon the supposition of a "designed alteration" of the 
originaldraughtof the treaty by omittingtheHaro Channel and substitu- 
ting its present language. In opposition to Captain Prevost's opinion 
that the words of the treaty were so peculiarly precise and clear as to 
point out nnmistakably Eosario Straits as the channel, Mr. Crampton, 
speaking on the partof his government, says: ''But between the Gulf of 
Georgia and the Straits of Fuca the line Is less distinctly and accurate- 
ly defined by the verbal description of the treaty." In regard to this, 
Mr. Campbell quotes the following passage from Vattel: "If he who 
can and ought to have explained himself clearly and plainly has not 
done it, it is the worse for him. He cannot be allowed to introduce 
subsequent restrictions which he has not expressed." 

Mr. Campbell declined accepting Captain Provost's proposition, and 
expressed the opinion that there was not the slightest probability that 
the British government, Captain Prevost, or any other person, would 
ever be called upon for a renewal of it- 
Captain Prevost replied, under date of the 1st of December, 1857, 
that if the treaty was intended by the United States Government to ac- 
cord with the correspondence of Mr. McLane and the speech of Mr. 
Benton, the general maxim which Mr. Campbell had quoted from Vattel 
would be more applicable to the United States than to the British gov- 
ernment; for, if the former intended that the line should run through 
the Haro Channel, they should have taken care that it was so expressed 
" clearly and plainly " in the treaty. In conclusion, be proposed a con- 
ference, in order that it might be formally recoi'ded that the commis- 
sioners were unable to agree ; that Mr. Campbell had declined to accede 
to his proposition for a compromise, and, therefore, that the whole mat- 
ter might be refeixed to their respective governments. 
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Mr. Campbell replied ou tlie 2d of December, recapitulatiug his pre- 
vious arguments, and coneUidiug with tlie remark that he thought any 
proposition, with a view to concession ou the part of United States, was 
hardly justifiable under the circumstances. 

Ill a report to General Cass, Secretary of State, of the 25th of Sep- 
tember, 1858, Mr. Campbell represents that the settlement of the ques- 
tion of the channel involves the sovereignty of the group of islands 
called the Haro Archiiielago, between the Haro Channel and Kosario 
Straits, embraced in a space of about four hundred square miles. He 
then proceeds to show the importance of these islands, in a military and 
naval point of view, quoting ofBcial opinions of offlcers. 

lu a letter to Mr. Campbell of the 15th of June, 1858, Mr. Bancroft 
states that he was in Mr. Polk's cabinet when the Oregon ti'eaty was 
concluded, and that the general nnderstanding, both in England and in 
the United States, was, that the British boundary was to extend to the 
middle of the Haro Channel. 

In a fiiU and elaborate report to General Cass of the 20th of January, 
1859, Mr, Campbell reviewed his proceedings as com mission er, and com - 
inented on the respective claims of the parties to the channel mentioned 
in the treaty. In the course of his letter Mr. Cam|>beU expresses an 
opinion that the compromise line offered by Captain Provost would not 
lie a suitable channel for a boundary, with such channels as Haro and 
Kosario in its vicinity. In support of this opinion, he states the maxi- 
mum and minimnm width of the several channels, and refers to other 
important circumstances. 

With a letter to the Department of the 31st of June, 1859, Mr. Camp- 
bell transmitted a copy of the Coast Survey chart of tne space between 
the continent and Tancouver's Island, corrected by the results of a 
survey of the same space by Captain Eichards, of the British navy, 
acting on behalf of his government. In the course of his letter, Mr. 
Campbell represents that the map adverted to shows that tliere is still 
another channel nearer to Vancouver's Island than that of Haro, which 
answers the description in the treaty as separating the continent from 
tliat island. The lines ou the map indicate, according to Mr. Camp- 
bell's statement — 

1st. Tlie boundary-line contemplated by the treaty, as shown by con- 
temporaneous evidence, through the middle of ttie G-nif of Georgiaand 
Ilaro Channel, the main channel between the continent and Vaiicoaver's 
Island, 

2d. The boundary-line claimed by the British commissioner through 
the Gulf of Georgia and Bosario Straits, on the pretense that the chan- 
nel which separates the continent from Vaneonver's Island means the 
channel nearest to the continent. 

3d. The boundary-line proposed by the British commissioner as a 
compromise through the Gulf of Georgia, a part of the Haro Channel, 
and the channel east of San Juan Island. 

4th. The boundary-line which might be claimed by tbe-United States 
in accordance with the letter of the treaty, or by adopting an interpre- 
tation of it, so as to carry out the sole object of the deviation of the 
boundary-line from the forty-ninth parallel to the ocean, through the 
Straits of Puca, viz, to give the whole of Vancouver's Island to Great 
Britain. 

5th. Track of steamers plying between Victoria and Fraser Biver 
since the discovery of gold. 

A copy of instructions of the British government to Captain Prevost 
was obtained through Mr. Dallas, United States minister at Loudon. 
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They bea.r date tlie 20th December, 1856, and express tbe opinion that 
the Bosario Channel was the boundary contemplated by the treaty. 
They nae the following language: '' If, however, the commissioner of 
the United States will not adopt the liue along Kosario Straits, and if, 
on a detailed and accnrate snrvey, and on weighing the evidence on 
both sides of the question, you should be of opinion that the claims of 
her Majesty's government to consider Eosario Straits as the channel 
indicated by the words of the treaty cannot be substantiated, yon would 
be at liberty to adopt any other intermediate channel which yoa may 
discover on which the United States commissiouer and yourself may 
agree, as substantially in accordance with the description of the treaty." 

A copy of these instrnctious having been communicated to Mr, 
Campbell, he remarks, in a letter to the Department of the 4th of 
August, 1859, that they show that Captain Prevost was by them vir- 
tually, if not positively, prohibited from adopting the Haro Channel as 
the boundary channel intended by the treaty. 

With a letter to the Department of the 18th of August, 1858, Mr. 
Campbell communicated information of the landing of a company of 
United States troops, under command of Captain Pickett, on the island 
of San Juan, on the 26th of July. He also communicated a copy of the 
protest of Governor Douglas, of Vancouver's Island, against the mili- 
tary occupation of that island by any other than a British force. 

In a letter of Mr. Drinkard, Acting Secretary of War, to General 
Harney, of the 3d of September, 1859, the occupation of San Juan 
Island by a military force is not approved. 

In a letter of Mr. Drinkard to General Scott, of the 16th of Septem- 
ber, 1859, the wish of the President was referred to that he should 
take command of the military forces on the Pacific coast, and he was 
instructed that until the title to the island of San Juan could be 
adjusted it would be desirable for him to arrange for a joint occupation 
of that island. 

This General Scott did, in a letter of the 25fch of October, 1859, to 
Governor Douglas, of Vancoaver's Island. The proposition was at first 
declined, but was afterward practically acceded to by the landing of a 
body of British marines at the north end of the island. The joint mili- 
tary occnpation has ever since continued. 

Under date the 12th of May, 1859, Lord Lyons addressed a note to 
General Cass relative to attempts of citizens of the United States to 
establish themselves on the island of San Juan, and stated that his 
government trusted that the United States Government would, so far 
as it could, restrain them from attempting to settle, by unauthorized 
acts of violence, a question which there would probably be little difft- 
cnlty in arranging by amicable communication between the two gov- 
ernments. 

In an instruction to Iiord Lyons of the 24th of August, 1859, Lord 
KusfcU referred to the disagreement between the American and British 
commissioners in regard to the demarkation of the water boundary, 
expressed regret that no map was annexed to the treaty of 1846, but 
stated that his government fully concurred with their commissioner 
that the line should run through Kosario Straits. He then proceeded 
to review the argumeuts on both sides, and concluded by proposing the 
same compronuse line as that offered to Mr. Campbell by Captain Pre- 
vost, and by declaring that his government must, under any circum- 
stances, maintain its right to the island of San Juan. 

This paper was fully replied to by General Cass in an instruction to 
Mr. Dallas of the 20th of October, 1S59. After adverting to circum- 
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stauct's leading to the treaty of 1846, and stating that the object of the 
United States io accepting tliat instrument was to allow to Great Britaiu 
the whole of Vancouver's Islaml, but to exclude her from any other 
territory aouth of the parallel of 49'^, the instruction goes on to remark 
that the friendly seutiments expressed in Lord Russell's paper do not 
harmonize with the declaration which it contained that the British gov- 
ernment would, under any circumstances, maintain its right to the island 
of Han Juan. If this declaration should be iusisted on, said General 
Cass, it must terminate the negotiation at its threshold. The proposi- 
tion tor compromise assumes that (he disagreement in respect to the 
treaty is irreconcilable. The failure of the commissioners to agree was 
in part, at least, imputable to the peculiar character of the instructions 
to the British commissiouer. At the time of the negotiation of the 
treaty, all that the British government claimed was that the line should 
deflect from the forty-ninth parallel so far as to assign to them the 
whole of Vancouver's Island. This was all that the American Govern- 
ment conceded. Mr. Buchanan had instructed Mr. McLane that, except 
for this purpose, the President would never consent to bring the British 
boundary a single inch below the parallel of 49°, and no other purpose 
than this was anywhere avowed. The Haro is the only channel which 
would not leave something more to Great Britain south of the forty- 
ninth parallel than the southern cape of Vancouver's Island. Whether 
the Haro was or was not the true channel in the opinion of the British 
negotiators, it was quite certain, from current testimony of both the 
American and British negotiators, that the Bosario Channel was not. 
The Douglas Ohauuel, which was suggested by Lord Bussel, is admitted 
to be an inferior one, scarcely capable of navigation, except by steamers, 
and was supposed to be recommended becanse it would leave the island 
of San Juan to Great Britain. 

In an instruction to Lord Lyons, of the 16th of December, 1859, Lord 
Bnssell replied that his government could not concur in the conclusions 
to which General Cass had arrived. What Lord Aberdeen meant by 
King George's Sound, down which the line was to run, might be clearly 
inferred from a letter addressed to him at the time of the conclusion of 
the treaty, by Sir John Petly, then the governor of the Hudson's Bay 
Company, of which letter the following is an extract : " With respect to 
the other islands, the water deuiarkation line should be from the cen- 
ter of the water in the Gulf of Georgia, in the forty -ninth degree, along 
the line colored red as navigable in the chart made by Vancouver until 
it reaches a line drawn throngh the center of the Straits of Juan de 
FQca. The only objection to this is giving to the United States the val- 
uable island of Whidbey." However the British government might be 
disposed to rely on the instructions of Lord Aberdeen and the letter 
of Sir John Pelly, and the United States on the statements of Mr. 
McLane and Mr. Benton, it must be confessed on both sides that the 
interpretation of one party, without the expresse.d assent of the other, 
goes but very little way to remove the diJHculty, Lord Russel concludes 
his paper with a direction to renew the offer of compromise. 

General Cass, in an instruction to Mr. Dallas, of the 4th of February, 
1S60, after adverting to other points in the instruction of Lord Russell 
to Lord Lyons of the 16th of December, 1859, states that, as Lord 
Russell repeats his original declaration that no settlement of the ques- 
tion would be accepted by the British government which did not provide 
for the reservation of the island of San Juan to the British Crown, the 
President had directed him to state that the United States would, under 
all circumstances, maintain their right to the island in controversy until 
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the question of title to it slionld be determined by some amicable 
arraiigemetit between the parties. 

In nu iiistroctiou to Lord Lyons of the 9th of March, 1S60, Lord 
Eiissell refers to bis deelaratioo contained in his dispatch of the 24th of 
Anguat, to which exception was taken by General Cass, and was put 
forward as a ground for declining to contiiiue the discussion. Lord 
Itussell expresses disappointment that the explanation which Lord 
Lyons was authorized to offer was not accepted as satisfactory, " Her 
Majesty's government maintain that either the Canal de Eosario or the 
Douglas Channel might .be held to be the boundary contemplated by 
the treaty ; but that the Canal de Haro neither fulfills the intention of 
the British negotiators of the treaty, nor is consistent with the words 
of the treaty itself." 

In an instruction to Mr. Dallas of the 23d of April, 18C0, General 
Cass remarked that, as Lord llussell had acknowledged that the 
expression objected to in his dispatch of the 2ith of August, 1859, 
was not intended to convey the meaning which this Government had 
attached to it, the subject was now free from the embarrassment occa- 
sioned thereby. General Cass also referred to the speech of Sir Robert 
Peel on the treaty in the House of Commons on the 29th of June, 1846, 
as showing that the deflection in the line from the parallel of 49° bad 
not left Great Britain in the possession of any other island than that 
of Vancouver. " While the President, therefore, feels himself obliged 
to decline to adopt the Douglas Channel as the boundary of the two 
countries between Vancouver's Island and the continent, and to main. 
tain the Canal de Haro as the true boundary iu that quarter, which was 
intended by the treaty, he is glad to believe that no serious injury can 
be inflicted on British interests by the adoption of the American line." 

In a note to General C.\3s of the 10th of December, 1860, Lord Lyons 
proposed that the question of the water boundary should be referred to 
the arbitration of a reigning prince or sovereign state. 

No reply appears to have been made to this note. 

No diplomatic discussiou of the question of boundary has since taken 
place. 
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YI -THE CLAIMS OF THE UNITED STATES AGAINST GREAT 
BRITAIN ON ACCOUNT OF ACTS COMMITTED BV REBEL 
CRUISERS. 



1. CONCESSION OF BELLIGERENT EIGHTS, 

Tlie dates of the several acts whieli have been cited by either party 
in the diseussion of this question are herewith given : 

Port Sumter snrrendered, issi.ad"! i*. 

President Lineohi, by proclamation, calletl oat the militia ipsi,Ap,iii,v 
and convened Congress. 

Jefferson Davis, by proclamation, gives notice that he will ^sci, *pr,i u. 
grant letters of marque. {Received by British government May 10.) 

President Lincoln issues his first jn'oclaniation of blockade, i(«i,Apn[ a. 
which was as follows: 

Bg the President of the UtiUed Stalin. 



WliPrcas aD iiianrrection against tUe Goverjiment of the Uuited States lias 'biroken 
out ill the States ot Sonl^li Carolina, Georgia, Alabama, Flurida, Mississippi, Louisiana, 
iiiKl Tusas, nntl tbe laws of the United States for the collection of the revenue cajonot 
be efieetaally eseonted therein couforinably to that provieioa of the CoDStitutiou which 
requires duties to be uaifonn throughout me Uuited States ; 

Aad whereas a cotnlNuation of persons, engaged in such insurrection, have threatened 
to grant pveteiided letters of marque to authorize the bearers thereof to commit assaults 
on the lives, vessels, and property of good citizens of the country lawfully engaged in 
commerce on the high seas, and in waters of the United States ; 

And nhcreas an exeoQtive proclaniation. haa been already issued, requiring the per- 
sons eugaged in these disorderly proceedings to desist therefrom, calling out a militia 
force for the purpose of repressing the Bame, and convening Congress in extraordinary 
session to deliberate and determine thereon : 

Now, therefore, I, Abraham Lincoln, President of the United States, with a view to 
the same purposes betoie mentioned, and to the protection of the publio peaee, and the 
lives and property of quiet and orderly citizens pursuing their lawful occupations, 
naUl Congress shall have assembled and deliberated on the said unlawful proceedings, 
or until the same shall have ceased, have further deemed it advisable to set on foot a 
lilockade of the ports within the States aforesaid, in pursuance of the laws of the United 
States and of the law of nations in such eases provided. For tliispnrpose a competent 
force will be posted so as to prevent entrance and esic of vessels &om the porta afore- 
said. If, therefore, with a view to violate such bloekade, a vessel shall approach, or 
Mhall attempt to leave either of the said ports, she will be duly warned by the com- 
mander of uuo of the blockading vessels, who will indorse on her register the fact and 
date of such warning, ajid if the same vessel shall agwu attempt to enter or leave the 
blockaded port, she will be oaptnred and sent to the nearest convenient port, for such 
proceedings against her and her oargo as prize as may be deemed advisable, 

And I hereby procl.iim and declare that if any person, under the pretended authority 
of the said States, or under any other pretense, shall molest a vessel of tbe United 
States, or the persons or cargo on board of her, suoh persons will be held amenable to 
the laws of the United States for the prevention and punishment of piracy. 

In witness ishereof I have hereunto set uiy hand and caused the seal of the United 
States to be affixed. 

Done at the city of Washington this ninet<;enth day of April, in the year of our Lord 
one thousand eight hundred and aixty-oiie, and of the Inilependente of the Uuited 
States tbe eighty-Ufth. 

[I. 8,] ABRAHAM LINCOLN. 

By the President; 

William H.Sbw*ri>, 

Secretary of Stale, 
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Troops of tlie United States on tlie way to Waahington were attacked 
by a mob in Baltimoie. OominnDication by railroad and tele- 
ia6i,Apnm g,j.j^pjj between Washington and New York and nortii of tbat 
point was interrupted by the rebels from the 21st to the 28th April in case 
of telegraph, and from April 19 to May 3 and aft«r, in case of railroad. 
Passengers were two or three days in making difficult and expensive 
transit in carriages on and after the 20th. ( Vide N'ew York Herald.) 
The steamer Canadian sailed from Portland, taking the Boston papers 
of that day, with telegraphic accounts of the riots at Baltimore, 
' " ' and what purported to be a version of the President's procla- 
mation, which version appeared in the London journals as hereaft-er 
stated. 
The Department of State issued a circular to its representatives 
abroad which purported to inclose, a copy of the President's 
' "" ■ first proclamation of blockade. ( Vol. I., p. 20.) 
Lord Lyons incloses an unofficial copy of a proclamation of blockade 
to his government, (supposed to be a newspaper version.) This 
' "" note, it is stated by the British government, was received on 
May 10. {Vol. I., p. 18,) 

Steamer Persia left New York for England with the !New York 

President Lincoln's second proclamation of blockade was issued ex- 
tending the blockade to Virginia and North Carolina. {Stat. 
i86i,*„„i27. (,;( xarij-e, i;oi. 12, j). 1269.) 
Lord Lyons communicates to his government a copy of Mr. Seward's 
note of same date, covering a printed copy of the proclamatiou 
issi, iprii ar. ^^ ^^^ ^^^^ ^j April. (Received at British Foreign Office May 
14.) (Vol.1., p. 23.) 

iMi.Msy 1, Mr. Adams, United States minister, left Boston for his post- 
Steamer Canadian arrived at Londonderry, and her news was tele- 
graphed to London. The Daily News of May 2 contains the 
1661. M., L fQi|Q(yj,jg paragraphs : " President Lincoln has issued a procla- 
mation declaring a blockade of all the porta in the seceded States. 

' ( ) ' The Federal Government will condemn as pirates all privateer 

vessels which may be seized by Federal ships." 

The steamer Canadian arrived at Liverpool on the 2d of May. On 
18B1, Mw a. tt"^ 3*1 of May the Daily News published the news of the proc- 
iB6i!iiu.3. lamation in the following language, which was repeated ver- 
1861, usy I. batim in the Times of the 4th of May, and, as far as known, no 
other copy was ever printed in the English journals: 

Tbe following is the President's proclamation of the blockade of the 
southern ports : 

An iDSnrrectioH against tlie Govemmeot of tlie United States lias brolieu out in tha 
States of South Caroliua, Georgia, Alabama, Florida, Miasiasippi, LoaieLana, and Texas, 
and tlie law of the United States canuot be executed efTeotaalty thereia oonformably 
to that provision of the Constitution which requires duties to be naitbrni throughout 
the United States. And fnrtlier, a combination of persona engaged In suoh insurrec- 
tion have threatened to grant pretended letters of marque to authorize tbe bearers 
thereof to commit assault-a on the lives, vessels, and property of good citizens of the 
conntry lawfully eng^ed in commeroe on the high seas, and in the waters of the 
United States ; and whereas an E:!eoutive proclamation has thread; been issued req^niring 
the persons engaged in these disorderly proceedings to desist, and therefor calling out 
the militia force for the pnrpose of repressing the same, and convening Congress in 
extraordinaiy session to deliberate and determine thereon ; the President, with a view 
to the same pnrposea before mentioned, and to the protection of the pnbiie peace, and 
the lives and oroperty of its orderly citizens parauiiifr their lawful oocnpatioos, until 
Congress shall' have assembled and deliberated on said unlawful proceemngs, or until 
the same shall Lave ceased, has farther deemed it advisable to set on foot a blockade 
of the ports witbiu the Statea aforesiiid, in pursiiaiica of tbe laws of the United States 



.,Coo^^lc 



GENERAL APPENDIX. 321 

and the laws of nations in snob oaaea provided. For this purpose a competeot forne 
■n"ill be posted so aa to prevent the entrance and exit of vessels fronx the porta afore- 
said. If, therefore, ivith a view to violate such blockade, any Tessel shall attempt to 
leave any of the said ports, she will be duly warned by the commander of one of said 
blockading vcssbIs, who will indorse on her register the fact and date of such warning, 
andifthesame vessel shall again attempt to enter or leave a blockade port, she will be 
captured and sent to the nearest convenient port, for such, proceedings against her and 
her cargo as may be deemed advisable. 

A reference to the proclamation, as correctly given above, will show 
that there were many variations from the original; the most important^ 
of which were the omission of the formal parts of the proclamation ; of 
the words " for the collection of the revenue ;" and of the declarations 
as to piracy. 

May 2, 1861, Lord Lyons wrote to Lord Eassell as follows: isei.M.yj. 

I have tiio honor to inclose a copy of a nute by wbioii I acknowledged the receipt of 

Mr. Seward's note of the 27th nltimo, announcing the intention of this Gover ' "■' 

set on foot a blockade of the southern ports. I. was careful to so word my n 
show that I accepted Mr. Seward's commQaioatton as an aunounoement of an i 
to set on foot a blockade, not aa a notification of the actual eommenoement of one. I 
believe that most of my colleagues made answers to the same sense. 

I have the honor to transmit to yonr lordship copies of the President's proolamation 
announcing the extension of the blockad-e to the port? of Virginia and North Carolina, 
which have been sent to me in a blauJi cover from the State Department. (, Vol. I,p. 
24.) 
Inclosare, Lord Lyons to Mr. Seward, April 29, 1861 : 
The undersigned, Her Britannic Majesty's envoy extraordinary and minister pleni- 
potentiary to the United States of America, has the honor to acknowledge the receipt 
of a note of the day before yesterday's date from tbe Secretary of State, commnniciit- 
iug to him a proclamation which announces, amoug other things, that a blockade of 
the ports of South Carolina, Georgia, Alabama, Florida, Mississippi, Louisiana, and 
T'cKOH will be set on foot, in pursuance of the law of the United States and the law of 
nations, and that for this parposa a competent force wUl be posted so as to prevent 
the entrance and exit of vessels. { Vol. I. p. 25.) 

The Secretary of State ba«, moreover, done the undersigned the honor to inform hinj 
in the same note that It is intended to set on foot also a blockade of the potts of Vir- 
ginia and North. Carolina. 

In the House of Commons Mr. Ewart asked Lord Eussell whether the gov- 
ernment intended to place the British naval force in the Gulf of Mexico on 
anfflcient footing, and if privateers sailing under flag of recognized power would be 
treated as pirates. 

Lord Russell replied that " Her Mi^esfcy's government heard the other day that the 
Confederate States have issued letters of marque, and to-day we have heard that it is 
intended there shall be a blockade of all the porta of the Sonthern States ;" and after 
statingthat some of the questions had been submitted to thelaw-otiicersof tbe Crown, 
he said: " We have not been involved in any way in that contest, by any act or giving 
any advice in the matter, and, for God's sake, let ns.if possible, keep onS of it." ( foL 
If, p. 482.) 
Steamship Persia, from New York, arrived at Queenstown. isei, jr,v i. 

Steamsbip Persia arrrived at Liverpool. m,h ;, 

Honse of Commons, Mr. Gregory asked Lord Eussell the following ques- 
tion: "3d. The Government ot the United States having refused to relin- hrih. 
(luish the belligerent right of issning.kttera of marque, the aeven Southern 
confederated and sovereign States having become to tbe United States a separate and 
independent and foreign power, whether Her M^est/s government reoogni/e the right 
of the president of the Bouthem confederacy to issue letters of marque; and if so, 
whether our minister at Washington has been notified to that effect)" {Vol. IV, p. 
483.) 

Lord Hussell, in reply, stated that, with respect to belligerent rights in the case of 
certain portions of a State being in insurrection, there was a precedent which seems 
applicaljle to this purpose in the year 1S35. The British government at that time al- 
lowed tbe belligerent rights of the provisional government of Greece, and, in eonse- 
quouce of that allowanc, the Turkish government madearemonstrance. I may state tbe 
nature of that renioustranoe and the reply of Mr. Canniog. " The Turkish government 
complained that tbe British government allowed to the Greeks a belligerent character, 
and observed that it appeared to forgef that to subjects in rebellion no national character 
could properlv belong. But tbe British government informed Mr. Stratford Canning 
21 H 
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tliat the " otaraoter of belligerency was not 80 loueh a principle as a fact ; that a cer- 
tain degreeof force aud cousiateney aotiiiired by any mass of population engaged in war 
entitled that population to be treated as a belligerent, and even if their title were qnes- 
tionable, rendered It the Intereat, well understood, of all civilized nations bo to treat 
them. For wbat was the alternative T A power or a community (call it which yon 
will) which was at war with another, and whioh covered the sea with its cruisers, mnst 
either be ackauwtedged aa a belligerent or dealt with as a pirate; " whioh latter charac- 
ter, as applied to the Greeks, woe loudly disolaimed. In a separate dispatch of the 
aame date, (12th of October, 182!),) Sir Stratford Canning was reminded that when the 
British governmeDt acknowledi^ed. the right of eithet belligereiit to visit and detain 
British merchant-vessels havine enemy^ property on board, and to confiscate such 
property, it was necesaarily implied, as a oonditiouof snch aohuowledgmeut, that the 
detention was for the pnrpose of bringing the vessels detained before an established 
court of prize, and that confiscation did not tai:e place until after co demnation by 
such competent tilbnnal. The q^nestion has been under the oonsideratiou of the gov- 
ernment. They have consulted the law-officers of the Crown. The attorney and so- 
li oitor-general and tile Queen's advocate, and the government have come to the 
opinion that the aonihem confederaoy of America, according to those prinoiplea, which 
seem to them to be just principles, mnst be treated as a belligerent." (Vol.IV,p.4S3.) 
House of Commons — belligerent rights at sea. — Question thereupon by Mr. Walpole, 
who consulted the government as to its introduction. Viscount Palmers- 
1801, hbi 7. ton, in reply, stated that " the house will bear in miud that my noble friend 
(Lord John BnsseU) stated letst evening that this question of international 
rights, aa connected with belligerent rights at sea, is of grave and complicated charac- 
ter; that it is ander the oousldorBtion of the government, and until ttie government 
shall be in a condition, after consulting its legal advisers, to make some distinct com- 
munieation npon the subject, it would he inexpedient, and indeed impossible, for them 
to enter into any discussion upon the matter." (Fol. IV,p, 484,) 

House of Commons — ae to privateering. — Mr. Forster iuquired as to 

status of Eritish subjects serving on, or assisting in equipment 

i99(,ji»ya ^j privateer for rebels, and whether sucL privateer is to be 

subject to forieitiire. Inquiry was made of secretary of state of home 

department. The reply was as follows : 

" Sir George Lkwis : Sir it is in the contemplation of Her Majesty's government to 
issue a proclamation for the purpose of cautioning all Her M^eaty'a subjects against 
anv interference in the hostilities between the Northern and Southern States of Amer- 
ica. In that proclamalion the general effect of the common and statute law on the 
matter will be stated." (Vol. JV,p. iSi.) 

Eeceipt by Britisb government of Lord Lyous's note of April 
ia8i,.u~sio. 22^ inclosing uiiofflcial newspaper copy of blockade proclama- 
tion of 19th of April. 

House of Lords — ijuestion: United States; civi! war; i»riva- 
'^' ' teeriiig. 

Earl Derby said ; 

I undeiBtand that a proclamation is about to he issued by Her Majesty's government 
on the subject of privateering and of belligerent rights. I hope that in that proclama- 
tion, or in some other way, a most distinct and emphatic warning will be given to all 
seamen in the sprvioe of Her Msjesty as to the conditions upon whioh tliey will en- 
gage — if they choose to enter npon such hasardous enterprise — in the system of pvlva- 
teeiing. There should be no doubtleft on their minds, but the fullest and plainest in- 
timation ^ould be publicly made to them, whether, if thoy do engage in snch a service, 
they will or will not in extremity be entitled to expect any protection or iulerference 
on the part of this oouutry, I hope my noble friend will state to your lordships 
whether the government have come to any conelnsion upon this (luestiou; and if so, 
whether they are prepared forthwith to issne a public and emphatic notification of the 
course they intend to pnrisue, and the consequences likely to result to British seamen 
f^om a disregard of their vrarniug. 

Earl Qranvillb. The noble earl, by the manner in whioh he has approached the 
Bubjeot, has evinced a becoming appreciation of the difB.culties which may arise to our' 
selves tJrom the unfortunate state of things in the United State. With respect, how- 
ever, to the question of the belligerent rights of the parties now enga^ged in that un- 
happy contest, the noble earl has not asked for any expression of opinion on the part 
of tli'u government, and therefore I am absolved from entering into a discussion of that 
most iiupoctant, difficult, am! delicate subject. But the noble oarlhas inquired whether 
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]t is our intention to isene a proclamation, warnin}; the snbjoets of Her Majesty ngaiast 
'11 any niaunet departing from that neatrality wliiolj Her Mi^esty herself is so ilesiroas 
to ol>aei:vEi. To tbac qunstioii, as the nohleearl has stated, an answer baa already been 
given in " another place," naniBly, tiat it is the intention of the goTemment, according 
to precedent, to issne a proclamation, giving such warning to all the snlyeots of Her 
Majesty, The precise wording of the proclamation is a matter of considerublo impor- 
tance and dilBcttlty, req^uiring some deliberation, and wo hn,ire thonght it right to ob- 
tain the best advice in framing it ; bnt I may state that the govemmeut are auiious 
to make it as plain and emphatic as possible. ( Vol. IV, p. 485.) ' 

The British government allege that Mr. Dallas handed to the ^^^^ ^^ ^^ 
minister of foreign affairs the Department of State circular of ■ "» ■ 
April 20, and its accompanying copy of the proclamation of the block- 
ade of Southern ports. There is no evidence of this fact in the Depart- 
ment of State. 

Queen's proclamation of nentrality according belligerent ^^^^ 
rights to South. {YoL I,, Claims, ^e., p. iL) 

In the evening Mr. Adams arrived in London, m^is. 

On tlie morning of this day Mr, Adams was ready for bnsi- ^^ ^^ 
ness. The Queen's proclamation was issued without coiisulta- " 

tion with the United States minister, even before it vfiis praiCticable for 
Lord Euasell to see him. 

Receipt by British Foreign Office of official copy of President ^^^^ ^ ^^ 
Lincoln's proclamation of April 19, with Lord Lyons's note of • ' 
April 27. 

Eeceipt of Lord Lyons's note of May 2, communicating official isLJiny 17. 
copy of second proclamation of blockade, dated April 27, and extending 
blockade to ports of Virginia and North Carolina, 

Mr. Adams's note to Mr. Seward giving an aceonnt of an in- u^ ir, 
terview with Lord Russell, in which he said to Lord Ensseil : 

I mnat be permitted to express the great regret I had felt on learning the decision to 
issne the Qneeu's proclamation, which at once raised the iimurgenta t-u tlie level of a 
belligerent state, and still niore the langnnge used in regard to it by Her Majesty'H 
ministers in both honseH of Parliament before and since. Whatever might be the 
design, there oould be no shadow of doabt that the effeist of these events had been to 
eneonrage the friends of the disaitected here. The tone of the press and of piivaCe 
opinion indicated it strongly. I then alluded more especially to the brief report of 
the lord chancellor's speech on Thnrsday last, in which he ha<i characterized the lebel- 
lioas portion of my country as a belligerent state, and tba war that was going on aa 
jiutam Mlani. 

To this his lordship replied that he thonght more stress was laid npon these events 
than they deserved. The lact was that a necessity seemed to exist tji dcftne the 
course of the govemmeut in regard to the participationoftbesnbjectB of Great Britain, 
in the Impeurtiug c<uiflict. To that end, the legal qnestions involved had been referred 
to those otScers most conversant with them, and their advice bad been taken in shap- 
ing the resnlt. Their conclusion had been that, us a question merely ot'/avl, a war 
esiBtod. A considerable number of the States, at least seven, occupying a wide extent 
of country, were in open resistance, while one or more of the others were assooiatiug 
themselves in the same struggle, and as yet there were no indications of any other re- 
sult than a contest of arms more or less severe. In many preceding oases much less 
formidable demonstrations had been lecoguixed. Under such circumstances it seemed 
scarcely possible to avoid speaking of this in the technical sense asjuatata bellum, that 
is, awar of two sides, vrithont in any wa^ applying an opinion of its justice, as well 
as to withhold an endeavor, so fer as possible, to bring tlie management of it within 
the rules of modern civilized warfare. This was all that was contemplated by the 
Queen's proclamatiou. It was designed to show the purport of existing laws, and to 
explain to British subjects their liabilities in case the^ should engage in the war. And 
however stiongiy tbe people of the United States might feel against their enemies, it 
was hardly to be supposed that in practice they would now vary &oni their nniformly 
humane policy heretofore in endeavoring to assuage and mitijiate the horrors of war. 

To all which I answered that under other circnmstances 1 should be veiy ready to 
give my cheerful assent to this view of his lordshifi's; butlmnst be permitted trauhly 
to remark that the action taken seemed, at leaat to my mind, a little more rapid than 
vias aiwolutely called for by the occasion. It might be recollected tbat the new ad- 
ministration had scarcely had sixty days to develop its policy; that the extent to which 
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ftll depaitmenta of the Government hoA been demoralized in tb p e<l g adml is 
trafcion was surely undarstoticl liare, at least in part ; tliat the t t p 

which, auy fature action was to be predioated was to be reuovat d dp ti d I t 
a hope conid be entertained of energetic and effective labor. Th .<j had 

been that it waa but just emerging from its difilcultieH, and beg t d 1 p th 

power of the country to cope with this rebellion, when the Bri b g m t< k 

the initiative, and decided practically (hat it is a straggle of tw 1 a d i h 
more, it pronounced the lusnrgente to be a belligerent state If tl y 1 ad 
shown their eapacitj to maintain any kind of -warfare whateve pt h t 

their own harbors and under every possible advantage, It considered them a marine 
power before they bad ever exhibited it single privateer on the ocean. I said that I 
tvas not aware that a single armed vessel had yet been issued from any port under the 
control of these people. (Vol. I, p. 183.) 

i83i,jum3. Mr. Seward wrote to Mr. Adams : 

Every instraction jou have received ftom this Department is full of evidence of the 
£ict that the principal danger in the present iusurrection which the President has 
apprehended is that of foreign interrentton, aid, ot sympathy ; and especially of such 
luteiveuCion, tud, or sympathy on the part of the goverumenC of Great Bi'itain. 

The justice of this apprehension has been vindicated by the following tacts, namely : 
The issue of the Queen's proolamation, remarkable, first, for the circnmstanoes under 
which it was made, namely, on the very day of your arrival in London, which had 
been anticipated so far as to provide for your reception by the British secretary, bnt 
without aJtording you the interview promised before any decisive action should be 
^opttKl; second^, the tenor of the proclamation Itself, whiob seems to recognise, in a 
^vagne manner, indeed, bnt still does seem to recognize, the insurgents as a belligerent 
national poieer. That proolamation, unmodified aud unexplained, would leave na no 
alternative bnt to regam the government of Groat Britain as questioning our free exer- 
cise of all the rights of self-defease guaranteed to us by our Constitution and the laws 
of nature aud ot iiaCious, to suppress the insurrection. (Vol. I, p. 193.) 

jno^s. Mr. Seward agaia wrote to Mr. Adams, Juue S, 1S61 : 

Your conversation with the British secretary incidentally brought into debate the 
Queen's late proclAmation, (which seems to us designed to raise the insurgents to the 
level of a belligerent state,) the language employed by Her MnJesty's ministers in both 
houses of Parliament,the tone of the public press and of private opinion, and especially 
a speech of the lord chancellor, in which he bad characterized the insurgents as a bel- 
ligerent state, aud the civil war which they are waging against the United States as 

The opinions which you expressed on these matters, and their obvions tendency to 
encourage the insurrection and to protract and aggravate the civil war, are jnst, and 
meet our approbation. At the samti time it is the purpose of this Government, if pos- 
sible, consistently with the national welfare aud honor, to have no serious eontj?oversy 
with Great Britain at all ; and if this shall ultimately prove impossible, then to have 
both the defensive position and the clear right on our aide. Witi this view, this Gov- 
ernment, as yon are made aware by my dispatch No. 10, has determined to pass over 
witliout official complaint the publications of the British press, manifestations of adverse 
individual opinion in social life, and the speeches of British statesmen, and even those 
of flerMi^eety's ministere in Parliament, so long as they are not authoritatively adopted 
by Her Majesty's government. We honor and respect the Ireedom of debate and the 
freedom of the press. We indulge no apprehensions of danger to our rights and inter- 
ests from any discussion to which they may be subjected. In either form, in any place. 
Sure as we are that the transaction now going on in oar country involves the progress 
of civilization and humanity, and equally sure that our attitude in it is right, aud no 
less sure that our press aud oar statesmen are erjual in ability and inflnence to any in 
Enrope, we shall have no caose to grieve if Great Britain shall leave to us the defense 
of the independence of nations and the rights of human nature. (Vol. I, p. 19u.) 
jn^u. Mr. Adams wrote to Mr. Seward, Jane 14, ISGl : 

I next approached the most delicate portion of my task. I descanted upon the irri- 
tation produced in America by the Queen's proclamation, upon the construction almost 
univeraaliy given to it, as designed to aid the insui^nts by raising them to the rank 
uf a belligerent state, aud upon the very decided tone taken by the President in my 
dispatches in case any such design was really entertained. 1 added that from my own 
observation of what had since occurred here, I bad not been able to convince myself of 
the existence of such a design. (Vol. I, p. 19S.) 
i9i»,j>in,i. Earl Rnssell wrote to Sir F. Bruce, June 2, 1S65 : 

I received, on the 25th ultimo, your dispatch of the lOtb ultiiim, inclosing a copy, 
taken from a iie\vBpapor, of a proolamation issued hy the Prosnieu; of the United 



GENERAL APPENDIX. 325 

^tites on that day, declariDg, among other matters, (hat "armed resistauoe to the 
lutbority of this Government," namely, the Goveruraent of the United States, " may 
lip re)i;aided an virtually at au and ; and the persons by whom that resistance, as well 
ds the operatjona of insurgent oruieers, were directed, are fugitives or captives." 

On the day folloniDg the receipt of yonr dispatch intelligence reached this eonntry 
of the captureof President Davis by the mOitary forces of the United States. 

In this state of things Her Migeety's government lost no time in communicating with 
thi! government of the Emperor of the French as to the course which should be pur- 
sued by the two govemmenta ; and while these communications were in progress I 
received officially from Mr. Adams, on the 30th ultimo, a copy of the President's procla- 
mation of the 10th. 

It would indeed have twen more satisfactory if the Government of the United States 
had accompanied the commnuicatioti of the President's proclamation with a declara- 
tion that they formally renonnced the exercise as regaj'ds nentrals of the rights of a 
belligerent ; but Her Majesty's government conaideied that, in the existing postnre of 
atfairs, the delay of any formal lenunciatiou to that effect did not afford bo neutral 
powers sufBcieut wammt tor continuing to admit the possessiou of a helligerent char- 
acter by a confederation of States which had been actually dissolved. The late presi- 
dent of the so-called Confederate States has been captured, and transported as a priso- 
jier to Fort Monroe ; the armies hitherto l^ept in the field by the Confederate States 
have, for the most part, surrendered or dispersed ; and to oontinne to recognize those 
States as belligereuts would not only be inconsistent with the actual condition of 
alfairs, bat might lead to much embarrassment and complication in the relations be- 
tween neutral powers and the Government of the United States. 

Her Majesty's government have, accordingly, Eifter communication with the govern- 
mout of the Emperor of the French, determined to consider the war which has lately 
prevailed between the United States and the so-called Confederate States of North 
America to have ceased de facia ; and on that gronnd, they recognize the re-establish' 
inent of peace within the whole territory of which the United States, before the com- 
mencement of the civil war, were in undisturbed possession. (Vol. I, p. 320.) 

Prom the time when the proclamation of neutrality was issned until 
thfi withdrawal of the eonce^ion of belligerent rights to the rebels, the 
United States Government were constantly making representations to 
the British government on this snbject. These representations will be 
found running through the whole correspondence on the subject, as 
printed in the volumes of Claims. 

The rights conceded to bhe rebels were partially withdrawn June 2, 
1805; J Vol. I, Claimis, page 378,) and finally withdrawn October 13, 1S65. 
Vol. I, Claims, page 387.) 

The following extract from a letter from George Bemis, esq., to the 
Secretary of State, dated Rome, April 30, 1870, directs attention to 
some of the more important parts of the correspondence contained in the 
volumes entitled " Claims against Great Britain," and to some import- 
ant correspondence not contained in that compilation. This letter was 
written after the receipt of the second volume, which fact explains some 
apparent mistakes of the writ«r : 

I beg to call the notice of the Department to the grace and, faniUaueatal omissions, 
misarraHgemmiie, and niisdesignaUoiis, eoatained in the Compilation as thus far executed. It 
is principally ia reference to these that I have hoped to make my communication of 
some service to the undertaking for the future. 

Imnst premisethat I do not profess even nowtogivea full and reliable inventory 
of what must be supplied or explained, but only to suggest snch deficiencies as have 
tiius tar met my eye, or of which I have the means at hand of inquiring into. Thus I 
beg to partionlarize that I have little or no opportunity here, from my own memoran- 
da, to inquire into the care or completeness with which the maniisenpt (hitk- 
erlo iinpiibtiihed') dispatches of the Department which I had left marked for publi- 
cation have been, copied and printed. The Secretary ma; be aware that I gave a 
winter's work to that task, leaving in paper-marks and pencil annotations in the man- 
uscript volumes of the archives, to facilitate future reference to dooumentB and parts 
of documents to be eatraoted. I desire, therefore, to be explicitly understood as ei- 
cludiug all that portion of the work from criticism. I would only remark in passing, 
however, thatl think, from some memoranda whichi have preserved, that I must have 
marked iu for publication (at least) one of Mr. Adams's manuscript dispatches, A'ij. 85 , 
AdaM>! to Seimrd, August 8, 1861, (in which be speaks of the Bvitisli government 
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regarding the aeparatiou of tlie TJnvon as a fixed fact, J and the Queen's speeoh of proroga- 
tion of Parliament of Auoitat 6, 1861, in which her Britiah Migeatj- says — reiterating 
and persisting in belligerent recognition, when Mr. Seward had repudiated snch a 
consttuctioD, even so late as August 4, 1863, (3eward to Lyons, J»j/««[ 4, 1833, Ala- 
bama Compilation, vol. 1, p. 368)—" The dissBneioiis which arose some months ago in 
the United States of North America have uufoi'taoately assnmed the character of open 
war. Her M^esty, deeply lamenting this calamitoas result, has determined, in com- 
mon with the other powers of Europe, to preserve a strict neutrality between the con- 
tending parties ;" two documents which I do not find la the Compilation, and which I 
shunld deem important. 

But of the grave and fundamental omissions and misplacements which I would 
poi nt out as essential to he supplied and rectified, I would instance at least the follow- 

The ParUamentarji announoenwn-t of British reoogviUon of reUl ie/iiflec euej, of May 
e, 1861, by Lord J, Ruaeell,* (Hansard's Pari. Deb., vol. 163, pa^e 1564.) I do not 
imagine that this has been overlooked by the compiler, but to raiik it among "Debates" 
as matter for the appendix, as is perhaps designed, is as little allowable as to pnt the 
title-page of a volume into its appendix. Belligerent recognition, in my view, was not 
effected by the proclamation of neutrality of May 13, bnt by what Was done and writ- 
ten May 6, 1861, including, besides this ofilcial parliamentary declaration or speech of 
Lord Eussell, his two governmental dispatches of the same day, addressed to Lords 
Cowley and Lyons, the British ambassadors at Paris and Washington, respectively. 

The Queen's proclamation of neutrality, (which, by the way, is indexed in the com- 
pilation under ifotification of Blockade, toI, 1, page 5,) on the contrary, was never 
communicated or intended to be commnnicated, dipliimatically aud officiaUy, to the 
United States, [see Lord Bnssell's treatment of this matter, Blue Book, 18(j|j, No. 1, p. 
'£7 — Lord Basnell to Lyons, May 15 — where his lordship is willing that it shall circulate 
in the rebel Stat.es, bnt seems especially careful to give no Instruction about coinuin-' 
nicating it at Wadiington ;] but, on the other hand, what was resolved upon and de- 
clared by the British government, at the dateof May G, was diplomatically and ollicially 
commnnicated to the United States June 15, following; and (I am sorry to say) to the 
rebels on or about July 20, through the iJitncA-lVsscof mission, at Charleston, S. C. 
(Compilation, vol. 1, page 135.) If the honorable Secretary has ever scrntinized this 
point, he wtUhavefonnd,! think, that both Lord Bussell and Mr. Seward consider the 
communioation of British and French recognition of rebel belligerency to have taken 
effect, or, at least, been attempted, in Washington, in thepersonal interview of the two 
foreign ministers with Mr. Seward, Jnne 15, 1861, described in the British Bine 
Book, 1BS2, No. 3, p. 9, (Compilation, vol. 1, p. 6^) nnder index caiitiou J)eclaratioa 
of I'ai'it ; (1) and in the two dispatches, Saoard to Daytoa, of June 17, (Compilatian, 
vol. 1, p. 60,) and Seioai-d to Adams, of Jnne 19, 1801, (ib., p. Si.) Ha will have 
found, furthermore, that the iuBtrnction on Lord Eussell's part was originally con- 
cocted May 13, thongh bearing date May 18, (Compilation, p. 110, note; ib., p. 104, 
" Fosiseript .■") [this importaut dispatch is omitted from page 50 of Che Compilation,! 
its proper place, and given ou page lO?, under inclosnre, KiibsbU to Adams, of 
Angnst 38, ISHI, ib., p. lOo;] and that the Fre)ieh insiraolion to Mei-cier, commnni- 
cated in the same personal interview in Washington, bears date " May 11, 1851," 
(French Yellow Book for 19S1; Les fitats-Unis, pa^es t)3-96;) which communica- 
tion, it seems to ujc, ought in historic fairness, at least, to have made part of the 
"Alabama Compilation ;'°thongh I have observed that it has been omitted. For 
further reference to Mr. Seward's sagacious and correct perception of the bearing of 
the British communication of rebel recognition dated May 18, cloaked under the name 
of the "DeoUtration of Pari)," I would refer the honorable Secretary, in addition, to 
" Cocnpilation^" top of p. 194, given under index caption " Eevocation (I) of BelHg- 
ecent Recognition;" and to Compilation, page 196, at the bottom of the page, under 
same index caption, where Mr, Seward speaks of "tte promised direct wmmumeafion, 
hriaifiug it (rebel belligerent reoognitton) aKthorOativelg b^ore (7(is Govtr^tment in the 
form ciwen by the British goKemment itse^/' As for Lord Russell's and Lord Lyons's un- 
derstanding that the instruction of May IB was intended fbr the formal oommunioa' 
tioo. to the United States of the action taken by the British government on this head, 
see Bassell to L^one, 2d dispatch of May 18, (Compilation, p, 51, three to first five lines; 
also, the last two lines of the same dispatch, where Lord Eussell speaks of " coromn- 
nieatiug" [this "admission of the belligerent rights of the Confederate States of 
America,"] " at Montgomery, to the President of the so-atjled Confederate States.") 
See, also, CoiiiUy to Bunsell, of May 9, (Compilation, p. 50, second paragraph from top,) 
where Cowiey quotes Thouveuel as " to prebedeKts " "far reeognissktg belligerent rights ;" 
Lyons to Buasell, June 17, 1861, (Compilation, p. 63,) where Mr. Seward for the moment 
appears to have thought that the scheme was not a covert and delusive one, bnt a 
bona fide attempt to reform the declaration of Paris; anA Lyoaifs iitsfi'itoHon to Bimok of 
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■Taly 5, 1861, (Compilation, p. 133,) wliere Lord Lyona makes tbe diapatoli of May 18, 
(No. 1.) tlie very vehicle of commuiiioatiag belligerent recognition to the rebel con- 
feaeraoy, through Mr, Bnnoh, the Bcitiah oonanl, resident at Charleaton, South Caro- 
lina. Bnt if anytliinff were wanting to complete this oharacteriEation of the scheme, 
it is to be found In the Bitnoh-Trescot papHrs,* where Couaul Bunch puts down, in 
black and white, that the object of the mission was to go a step further in helligerent 
reooffuition toward full recOKuition of confederate independenee thnu had been done 
on the 6th of May. It is for this reason that I have already ventured in my former 
letter to press npon the Secretary's attention the importanee of tlieao papei-8, and my 
earnest hope, if no scruple of delicacy toward Mt, Tresoot exists on the part of the 
Govemment, and no fear of their exciting natioual hostilities, that they may be given 
to the world. I woald add, in respect to these papers, that Mr. Treseot aiccompauied 
them with Southern newspaper-cauings, ehovriag tbe republication in those Joarnals, 
in the summer of 1862, of the British parliamentary documents of May 6, 1861, t&o,, 
which onttiuga I hope wiU make a part of the compilation publication, if snoh publi- 
catFon of them ia ever to be mode; and that Mr. Tresoot speaks, in bis record memnrau- 
dum of the miaaion, of a long "private" letter of Lord Lyons to Buaeh, which, if pro- 
curable, would probably be worth more than all the other documents put together. 
I am not certain, however, that Mr. Treseot did not orally inforni Mr. Sanford, through 
whose patriotic exertiona these valuable dooumenta were secured to the United States 
Government, that he had returned this private letter to Mr. Bunch. 

In regard to Lord Ruasell'e speech t of May fi, 1861, it may perhaps be worth men- 
tioaiuff to the honorable Secretary, that Mr. Seward thought hia lordship's quotation 
of Canning's dispatch of the 13th of October, 1825, (toward the close of the speech) — 
that in which he spealia of its being a condition-precedent to any snoh belligerent 
recognition, " that the detention by uie searching vessel is for the purpose of bringing 
the vessels detained before an established court of prize, and that confiscation should 
nut talie place until after coDdemoation by such competent ti'ibunal" — of Importance 
enough to request Mr. Adama to endeavor to obtain the whole of the dispatch quoted ; 
and that Mr. Adams even applied to Lord Bnaaell personally for that piu'poae, but un- 
successfully. — (See MSS. correspondence in Department of State, December, 1867, to 
February, 1868.) 

But to proceed with further omissions and misplacements : 

The moat tmporfanl part of Lord Russell's dispalcft to Lord Cowidg of May 6, 1861 — that 
part which gives the key to the whole movement, and was the launclinig of the Bunch 
mission — is uift ont'on p^e 36, (where the rest is given under iudos caption of "NoU- 
Jlcation of Blockade" p. 5,) and is only given at page 48 under "Dectaralioa of Fal-ia." 

On page 37 is given Lord Russell's aocouat of his iutecvlew with the rebel emissa- 
ries Yancey, Mann, andEoat, on May 4, 1861, (the Saturday before tbe Monday of May 
6, when our civil-war fortunea were to receive that stroke of paralysis which was to 
beunmb them for four long years,) 6Mf omits toe /ulto'anii/ai' more imfiorlaat aaooantof 
the same interview, given by the emissaries themselves, under date qf August lA, 1861 ; [a 
portion of this account is afterward furnished, to be sure, at page 335, under head of 
•'Port EegulatUms," (!)] — a most important doeumeiit in the history of helligereut rec- 
o$!;nitiou, which seems to have escaped Mr. Seward's attentioa In discnssing the sul>- 
ject-matter with Lord 8tanley,in January, 1867. (Seward to Adams,t January I'i, 1867, 
U, 8. Dip. Cor., 1867, pp. 45-50.) 

Lord Bassell'i important letter to the Commiaaioners of tfie ddiniralti/, of Man h 18B1— 
which, perhaps, amounts to a recognitiou of rebel eiiuatity at that earli; day, bnt wliioh 
certainly constitutes the only instruotioii given to British crnisers dnring the war that 
that government, so far as I am aware, has ever published — is given (page 33) under 
indei caption " Noiifieaiion of Blockade," (I) when the blockade was as yet uoknowa. 

Lord Lyons to Lord Russell of April 32, 1861, (showing that Lord Lyons considers 
that but fewBritish cotton-vessels will be ou the American ooaat when the blockade takes 
effect, and that no great alarm need be apprehended from rebel cruisers,) given page 18 
of the Compilation — omits the date, " Reeetved Man 10," (i. e., at the Foreigu OIBce.) like 
Mr. Seward's offtoial coraniuniuation of the blockade, of April 19, (page 23.) that of 
"Jfflji 14," commented ou in my former communication ; showing that offielal notifieu- 
tionof the Amerioim pro^amaiion of blocleade did not actaalls reevli the British govemineiit, 
on its own shoimna, Ull twentj/'fouT hours or more t^fter the pailimlUin of the Queen's proola^ 

Mr. Seward's bold and energnHa letter to Mr. Adani»,^ of May 21, ISfil^writteu .after 
hearing of the pai'Iiamentary declaration of May 6, but lieforo any official coiniuunics- 
tion of belligerent recognition, 'or information as to intention of issuing the proclaiiia- 
tiot) of neutrality, and which letter of Mr. Seward's Lord Lyons ' feais the Piesiilent 

' The correspondence referred to by Mr. Bemis is ou file iu the Dep irtment of Stiite, 
and will, if desired, be placed at the disposal of the High Joint Commission 
i See Compilation, vol. I, p. 48.3. 
[ See Compilation, vol. '.i, p. 660, 
i See Compilation, vol. 1, p. 1?9. 
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Las consented to l)einj; sect," (Lyons to Russell, May 23, 1861, Blue Book, 1862, No, 1, page 
3a, and ivhUh lasl, so h,x as I can see, is also not givmi in the Compilation)— is only given 
entire (at page 179) nnder " Eevoeatiov of ItelUgerenoii." (!) The extract on tli« earlier 
page, (51,) tboiigh jastly duplicated under " Deelaration of Paris," contains no refltc- 
tiou or expression of that " violent explosion of wrath," which Lord Lyons refers to ns 
exhibited in thoAmerioan press generally, on the reception of the news of the proceed- 
ings inPai'liameut on the 6tti, but which reflection of Araericau sentiment is justly and 
forcibly depicted in the remainder of Secretary Seward's energetic instruction t-o Mr. 
Adama of May 'Z\, not extracted. 

And here, perhaps, in regard to iudes: captions in vol. 1, 1 may remark once for all 
upon the imperious necessity of some explanatory, prefatory, or suppieioentary note, 
abowin^ why the head caption " NotificaUon ofBloeka<le " is foisted into the index from 
pages ill to v, underneath the general title " Reeogmtion of Sebel Beltigei'encn ; why tlie 
general title itself is not resumed again on page iv ; how the " Declat'atioa of Faria" 
connects itself with the main anbject ; the same of the " iieuoeatiim of Saw^i Exequa- 
tav ; " what is meant by " Port Begulalioitii," jiages xxxiii-xxxvii ; and how " iVoposi- 
tioas for Medifiiion and Iniemention " Bi» distingnisbable from the current general title 
'* BecognlHon of B^el Selligerencs.'' Sor do I understand exactly why, in the text ajid 
body ofUie volnmeflrompage 517 to the end, the main title of the volume and the heading 
ofthe page "C[oim8«gofn«(Greo( Britain "is dropped, and "Ei^oreementof^euirality" ia 
made to occupy the heading of the left-hand page, with "Ameniiwnt of Lams," &e., on 
the right-hand side. The Compilation for roost purposes would bo Or more satiafao- 
tory, I am constrained to think, without any divisions at all, and with a mere chrono- 
logical juxtaposition of docoraentary pieces, than with such a confusing and miagaid- 
ing series of captions and titJes. In saying this I am well aware that some ot these 
divisions were of my own suggestion ; but with the mechanical arrangement, or rather 
mis- arrangement, of printing, and still more in the ahsenee of an explanatory preface, 
I find that al! such arrangement and distribution of my own has only led to coiupli- 
cated disorder. 

Bnt to hasten on with my imperfect catalogue of omissions and miBarrangeroents 
under the head of " Eecognltiou of Rebel Belligerency," to which I have devoted a 
more especial attention, I Bud one of the five or six demasda fur Ike recall of tMs reeog- 
n'lilon, an made by the United States during the courae of the civil war, and the de- 
mand which of ^ others, was moat explicitly and unwarrantably refused by Great 
Britain, a,ltogeth&- omitted from that head. I allude to the demand of Mr. Seicard of Octo- 
ber 24, 18fi4, (SBMMBvi to Adamg* No. 1136, Dip.JCor. 18S4, Pt. U, pp. 338-341, 342,) which 
ifas commnaicattd to the British government frj/ Mr. Adams, Hovember 23, 1864, (_Adams to 
StieBrd,^ No, 831, Dip. Cor. 1865, p. 5,} and which mas point-blank refused by Lord Busacll, 
KoKtmler 26, 1864, (Blue Book, K66, No. 1, pp. 25, 27, 28, Jhisseil to I^o»a,i Hovember 

Sfl.) The refnaal is given in the Compilation, {vol. 1, pp. 279, &o.,) but neither Mr. 

Seward's inatruotion nor Mr. Adams's communication M the instruction whioli led to 
the refusal. A portion isof Mr. 8ewud.'BletteT,$ In which the instruction is contained, 
is indeed given at page 676 under "Amendment of laws," but not the extract on pages 
41, 43, (of United States Dip. Cor.,) relatiag to belligerent recognition, which aeeins to 
have been overlooked by the compiler. It is true that both Messrs. Seward's and Ad- 
ams's entire dispatches of October 24 and November 33 are given in vol. 2, of the 
Compilation, under "Bebel operations from Canada," (pp. 20-36,) but the two portions of 
the Beltigerent-Eecogmtion correspondence ought not obviously to be given thus dialo- 
cated and dissevered. Especially, as it seema to me, was it desirable to bring our de- 
mand into jaxtaposition with Lord EnsaeU'a volunteer communication to Slidell and 
Mason of November 35, 1864, (the day before ) wh h SI 1 II n his intercepted dispatch 
to the rebel secretary of state, (elsewhere c n n e teil on ) justly characterized as a 
gratuitous and extraordinary offensive in alt to th Go ernment of the United 

I find that I have omitted to notice in thei h n 1 g cal o der two other important 
dispatches, or extracts of dispatches, of the yea 18b la ig to the same head of 
Rebel Beliiiterenoy, which ought to have been repeated o else differently arranged, 
in vol. 1 of the Compilation. The ilrat is Seiea d to Adaji a Ao 360, May 28, 1883, (Dip. 
Cor., 101,) a dispatch in which Mr. Seward in oked the element of slavery for the first 
time, aa a gronnd for revocation of belligerency, and which dispatch both Messrs. Sew- 
ard and Adams regarded as of the highest importance ; and the eeoond, Adams to £ei(t- 
ard, JVo. 208,.lHpiist33, 1863, (Dip. Cor., 180, 181,) highly noticeable tor Mr. Adams's — 



'See Compilation, vol. 3, p. 20. 
iSue Compilation, vol. 2. p. 36. 
t See Compilation, vol. 3, p. 67. 
5 Given in full on p. 20, vol. 2, of Compilation. 
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given at pages 405, 431, of vol. 1 of the Coirpilafcion, uniler Oie topic, "Fropoaiiiom for 
Mediation," &c. ; but are, perhaps, lost to tiie aabjeot of "BecogaUion." (See Mr. Sew- 
ard's' eoiDmonts on Lord Ruasell'B cunrae, September 8, No. 336, Dip. Cor., 18^, p. 188, 
also omitted from tbe Coinpilatiou ; though, another extract fiom the same dispatch is 
giveu, vol. 1, p. 434.) 

But to recur to tbe latter period of 1865 ; again I flud tbe important dispatch of Sea- 
ard to Adame, No. 1304, of March 15, (Dip. Cor., 1865, p. 245,) omitted from both vols. 
1 and 2. This is a dispatch in wbieh Mr. Seward makes tbe diminution and destrnc- 
tion of Ainevican comniei'ce a specific gronnd of naUoaat claim against Great Britain, 
connected with the outiit in British ports of rebel cmiaers, and which assumes more 
(■ouae(iueuce by reason of Mr. Eevertly Johiiaon's recent uufouuded admissions in that 
respect. I ought to notice, perhaps, in reference to the compilation, that Mr. Adams's 
fiilflUment of Mr. Seward's instruction, by way of communicating this dispatch, is 
given at page 290 of vol. 1 of the Compilation, though somewhat varied in terms and 
recast as to its- counectdon. Another dispatch of Mr. Stinar^s of March 20, 1865, 
OSewwrdto AdcaM,So. 1310,Dip. Cor.,p. 353,) flvedays later, aUoomitted.ought to have 
given Mr. Seward's urgent olMm (at its conclusion) for the recall of belligerent recog- 
nition. Following after thia period at a near interval I Sad more omissions under the 
head of " demana for revocation of rebel belligerency," which it seems to me are ma- 
terial deficiencies. 
Diapaieh No. IS-W, .F. W. Seward to Adams, of April ia,t (Dip. Cor., p. 309.) 
JK^iafcft JVo. 973, Adams Ui B-unter, of Jane 2, 4 (Dip. Cor., p. 393.) 
Dispatrli M. 977, Adams to Buntei; ofJime % || (Dip, Cor.; p. 397.) 
DiepolcA, Uaaiuml>ered drealar,) Seward to Adame, Jwae 7,lf (Dip. Cor., p. 400.) 
Some or all of these ore certainly necessary to tell the story of the reluctant recall 
by England of rebel recognition, and how easily and fairly the same measures (of 
merely withholding hospitality from rebel ornisers, and of according it as usual to 
United States ships of war) might have been practiced upon by that government from 
1862 downward. 

This branch of the case may be appropriately closed by printing 
entire the iustructious of Mr. Fish to Mr. Motley, of the 25th of Sep- 
tember, 1869, and the unsigned " notes " upon that dispatch, -which were 
haiitled to Mr, Fi&h by Mr. Thornton on the 6th day of November, 
1869. 

Although an official character to the latter document was disavowed 
by Lord Clarendon, and it, therefore, does not form a part of the official 
record of the case, the fact that it was reputed to have been prepared 
by Lord Teuderden {then Mr. Abbott) will give it an interest in the eyes 
of the Atnericau commissioners. 



Mr. Fisk to Mr, Motley. 
No. 70,] Departmfjjt op State, 

WasMiiffton, September 25, 1869. 
SiE : When you left here upon your mission, the moment was thought not to be tbe 
most hopeful to enter upon renewed diaeussiun or negotiation with the government of 
Great Britain on the subject of tbe claims of this Government against that of Her 
Majesty, and you were instructed to convey to Lord Clarendon the opinion of tbe Presi- 
i^ent that a suspenaion of the disonssion for a abort period might allow tbe subsidence 
of any excitement or irritation growing out of events then recent, and might enable 
the two governments to approach more readily to a solution of their differences. 

Ton have informed me that Lord Clarendon saw no objection to this course, and 
agreed with yon that it would be well to give time for emotions which bad been ex- 

" The extract printed on page 434 and the one on page 542 of vol 1, Compilation 
constitute Mr. Seward's instruction to Mr. Adams of Septembei 8, 1858, with the es- 
i^eption of three paragraphs, which treat entirely of mllitaiy eventa tianspiring in 
tlie United States at that time. 

t See Compilation, vol. 1, p. 366. 

t 8e« Compilation, vol, 1, p. 367. 

$ See Compilation, vol. 1, p. 371. 

II See Compilation, vol. 1, p. 373. 

II See Compilation, vol. 1, p. 374. 
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ijnt tp! nrnhlf 

t tlie J t aa es t iipl at f tb 
GibVenimeDt of the TJmted Sbatea agiiiust tliat f Grea B ta n 

In order to do this in a satisfactory maune t say gbktoth v 

beginning of the acts and events whieli have n th p „ and a mat u o 
mnch disturbed the otherwise amicable telations of the two govern me nts. 

Wlieii, hi the winter of 1860 and 1861, certain States of the Ainerioftn Union undertook 
by ordinances of aeoession to separate thenisolves from the others, and to eonatitute of 
tlioivownTolition, and byforoe.anewandindepeudenttepnWio, under the name of the 
Coufederates States of America, there esisted as Itetween Great Britain and the United 
States a condition of profound peace; their political reliitions were professedly and 
apparently of the most friendly cliaracter, anil their commercial and Hnaacial relations 
were aa close and intimate in fact as they seemed to be cordial in spirit, ench as 
became the two great, liberal, progi'essive, and maritime and commercial pi)wflr3 of 
the world, associated as they were by strong ties of commoD interest, language, and 
tradition. 

The Government of the United States had no reason to presume that the amicable 
sentiments of the Britiah government wonld be diminished, or otherwise prejudicially 
affected, by the occnrrence of domestic insurrection within the United States, any 
more than those of the latter had been impaired by the occurrence of insurrection in 
British India, or mij^ht be impaired by such occnrreuoe elsewhere in the dominions of 
Great Britain. Least of all could the Government of the United States anticipate hos- 
tility toward it, and special friendship for the insurgents of the seceding States, in 
view of the indacementa and objects of that insurrection, which avowedly, and as 
every statesman, whether in Europe or America, well knew, and as the very earliest 
mention of the insurrection in the House of Comntous indicated, were the secure es- 
tablishment of a perpetual and e:xclusive slave-holding republic. In such a contest the 
Government of the United States was entitled to aspect the earnest good-will, sympa- 
thy, and moral support of Great Britain. 

It was with painful astonishment, therefore, that the United States Goverauient re- 
ceived information of the decistun of Uer M^esCy's government, which had already 
been made on the 6th day of May, 1861, and was announced on that day, in the House 
of Commons, by her ministers, and was followed by the issue, on the 13th of May, IS&t, 
of a proclamation, which in effect recognized the insuigents as a belligerent power, 
and raised tbem to the same level of ueatral right with the United States. 

The President does not deny, on the contrary he maintains, that every sovereign 
power decides for itself, on its responsibility, the question whether or not it will, at a 
given time, accord the atatua of belligerency to the insurgent subjects of another 
power, as also the larger question of the independence of such subjects, and their ac- 
cession to the family of sovereign states. 

Bat the rightfulness of suoh an act depends on the occasion and the circumstances, 
and it is an act, like the sovereign act of war, which the morality of the public law 
and practice requires should be deliberate, seaaonable, and just in reference to snr- 
rounding facts ; national belligerency, indeed, like national independence, l>eiug but an 
existing fact, ofScially recognized as such ; without which such a declaration is only 
the indirect manifestation of a particular line of policy. 

The pi'ecipitancy of the declaration of the Queen's government, or, as Mr. Bright 
characterized it, " the remarkable celerity, undue and unfriendly haste " with which 
it was made, appears in its having been determined on the fith of May, four days prior 
to the arrival in London of any official knowledge of the President's proclamation, (of 
April 19, 1861,) by reference to which the Queeu'a proclamation hae since been defended, 
and that it was actually aigned on the 13th of May, the very day of tiie arrival of Mr. 
Adams, the new American minister, as if in the particular aim of forestalling and pre- 
venting explanations on the part of the United States. 

The prematureness of the measure is further shown by the very tenor of the procla- 
mation, which seta forth its own reasons, namely, " Whereas hostilities have unhappily 
commenced between the Government of the United States of America and certain 
States styling themselves the Confederate States of America." Moreover it is not pre- 
tended by the proclamation that war exists, but only a "contest," in reference to which 
it is not unimportant to note that the language used is soch as would fitly apply to 
parties wholly independent one of the other, so as thus to negative, or to suppress, at 
least, the critical circumstance, that this bare cooiinenceinent of hostilities, this incipi- 
ent contest, wfia a mere domestic act of insurrection within the United States, 

But that which conclusively shows the unseasonable precipitancy of the measure is 
the fkct that on that day. May 13, 1861, and indeed until long afterward, not a battle 
had been fought between the insurgents and the United States, nor a combat even, 
save the solitary and isolated attack on Fort Sumter. Did such a bare commencement 
of hostilities constitute belHgarenoy T Plainly not. 

There was at that time no suoh thing as a population elevated into force, and by the 
prosecution of war, which Mr. Oanuiug points out as the teat of bclligeceat condition. 
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The assumed belligereucy of the jnsargentH was a fictioD, a war eti jiaper only, not in 
the field, like a paper blockade; the anticipation of supposed bellijjetency to come, 
but which might never have come if not thus anticipated and eucouvajjed by the 
Qneen'a government. 

Indeed, as forcibly put by Mr. Ad»ma, the Queen's declaration had the effect of creat- 
ing posterior belligerency, instead of merely acknowledging an actual fact ; and that 
belligerency, bo far as it was maritime, proceeding from the porta of Great Britain and 
her dependencies alone, with aid and co-operation of subjects of Great Britain. 

The Government of the United States, that of Great Britain, and other European 
powers, had repeatedly had oocaaioci to consider this question in aU its bearings. 

It was perceived that the reeoKnition of belligerency on the part of inmirgenta, 
although not so serious an act as the recognition of independence, yet might well be 
prejudicial to the legitimate government, and therefore be regarded by it as an act of 
unfriendliness. It was a step, therefore, to be taken with thonghtfulness, aud with 
due regard to exigent oircnmstances. Governments ha^ waited months, sometimes 
years, in the faoe«f actual, hoatilities, without taking this step. But circumstances 
might arise to call for it. A ship of the iaBurgents might appear in the port of the 
neutral, or a collision might occur at sea, imposing on the neutral the necessity to act ; 
or aetual hostilities might have continued to rage in the tbeat'Sr of insu rgent war, 
combat after combat might have been fought for such a period of time, a map of men 
iiiiiy have engaged la actual war until they should have acquired the consistency of 
iiiiiitary power, to repeat the idea of Mr. Canning, so as evidently to constitute the 
fact of belliEereucy,and to justify the recognition by the neutral ; or the nearness of 
the seat of hostilities to the neutral may compel the latter to act. lu either of these 
contingencies the neutral would have a right to act ; it might be his sovereign duty to 
act, however inconvenient such aetion should be to the legitimate government. There 
was no such fact of necessity, no snch fact of continued and flagrant esisting hostili- 
ties, to justify the action of Great Britain in the present case. Hence the United 
States felt constrained at the time to regard this proclamation as the sign of a purpose 
of unfriendliness to them, and of friendliness to the insurgents, which purpose could 
not fail to aggravate all the evils of the pending contest, to strengthen the insurgents, 
and to embarrass the legitimate government. And so it proved, for as time went on, 
as the insurrection from political came at length to be military, as the sectional con- 
troversy iu the TJaitefl States proceeded to exhibit itself in the organization of great 
armies and fleets, ajid in the prosecution of hostilities on a scale of gigantic magnitude, 
then it was that the spirit of the Queen's proclamation showed itself iu the event ; 
seeing that in virtue of^ the proclamation maritime enterprises in the ports of Great 
Britain, which would otherwise have been piratical, were rendered lawful, and thus 
Gi-eat Britain beoawo, and to the end continued to be, the arsenal, the navy-yard, and 
the treasury of the insurgent confederacy. 

A spectaele was thus presented without precedent or parallel in the history of civil- 
ized nations. Great Britain, although the professed friend of the United States, yet, in 
time of avowed international peaoe, permitted armed cruisers to be fitted out and har- 
bored and equipped in her ports, to cruise against the merchant-ships of the United 
States and to burn and destroy them, until our maritime commerce was swept from 
the ocean. Our merchant-vessels were destroyed piratically by captors who nad no 
ports of their own in which to refit or to condemn prizes, and whose only nationality was 
the quarter-deck of their ships, built, dispatched to sea, and not seldom in name, still, 
professedly owned in Great Gritain. Earl Eussell truly said, " It so happens that in 
this conflict the confederates have no ports, except those of the Mersey and the Clyde, 
from which they send out ships to cruise against the Federals." The number of our 
ships thus directly destroyed amounts to nearly two hundred, and the value of prop- 
erty destroyed to many millions. Indirectly the effect was to increase the rate of in- 
surance in the United States, to diminish exports and imports, and otherwise obstruct 
domestio industry and production, and to take away from the United States its im- 
mense foreign commerce, and to transfer this to the merchant-vessels of Great Britain, 
so that whifo in the year I860 the foreign merchant tonnage of the United States 
amounted to 3,546,237 tons, in 1866 it had sunk to 1,492,933 tons. This depreciation 
is represented by a corresponding increase in the tonnage of Great Britain during 
the same period to the amount of 1,120,650 tons. And the amount of coBtm«-ee ab- 
stracted from the United States and transferred to Great Britain during the same 
period is in still greater proportion. Thns, in effect, war against ike United States 
was carried on from the ports of Great Britain by British subjects in the name of the 
confederates. Mr. Cobden, in the House of Commons, characterized by these very 
words the acts permitted or suffered by the British government ; " You have been oar- 
ryiug on war from these shores against the United States," he said, " and have been 
iuflictiag an amount of damage on that country greater than would have been pro- 
duced by many ordinary wars." 

The gravity of these facts may he appreciated by considering what had happened at 
othor periods. In the latter puriod of the war of tUa Franch revoliitioii. Great Britain 
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■was compelled to Btmin every oerve to maintnin lieraelf againat the power of Napo- 
leoD. In sneh straits, liy a sort of war io disgHlse, she trespassed on the rights of Deii- 
trals, with special prejudice to the United States, to the result, at length, of solemn 
war between the two nations. Bnt neither in the events which preceded that war, nor 
in the events of the war itself, did the United States snSer more at the hands of Great 
Britain than we did during the Iftte rehellion, by the aid, direct or indirect, which she 
afforded to the confi^derated insurgent Stai^ ; for while on the ocean our merchant 
marine was destroyed by cmisers sent oat froia Great Britain, and our military marine 
was mainly oocupiad iu watching nod counter- working blockade-rnnnera fitted out in 
Great Britain by official agents of the insurgents, on the land it was in like manner the 
munitions of war and tbe wealth drawn by the iDsargeuts from Great Britain which 
enabled them to withstand, year after year, the arms of the United States. In the 
midst of all this, remonstranoes of tJie Government of the United States wore prompt, 
earnest, and persistent. Ouv minister in London appealed to the international amity 
of the British government; he called on it M dischai'ge its obligations of neutrality ; 
he invoked the aid of the municipal laws of Great Britain. . Ample proofeof the wrongs 
committed were submitted to the Queen's government. Indeed, these wrongs were 
open, notorious — perpetrated in the face of day — the subject of debate and of boast, even, 
in the House of Commons. 

The Queen's ministers escused themselvea by alleged defects iu the municipal law 
of the country. Learned counsel either a^ivised that the wrongs committed did not 
constitute violations of the municipal law, or else gave sanction to artful devices of 
deceit, to cover up such violations of law. And, strange to say, the courts of Eng- 
land or of Scotland, up to the very bigliest, were occupied month after month with 
judicial niceties and technicalities of statiiteconstruotion, in this respect, while the 
Qneen's government itself, including the omnipotent Parliament, which might have 
settled these (lueations in an hour by appropriate legislation, sat with folded arms, as if 
unmindiulof itsiuternational obligations, and suffered ship al'ter ship to be constructed 
iu its ports to wage war on the Unitied States. 

We hold that the international duty of the Qneen's government in this respect was 
above and independent of the municipal Jaws of England. It was a sovereign duty 
attaching to Great Britain as a sovereign power. The municipal law was but a means 
of repressing or punishing individual wrong-doers. The law of nations was the true 
and proiter rule of duty tor the government. If the municipal laws were defective, 
that was a domestic inconvenience, of concern only to the local government, and for it 
to remedy or not by suitable legislation, as it pleased. But no sovereign power can 
rightfully plead the defects of its own domestic penal statutes as justiflcation or 
extenuation of an international wrong to another sovereign power. When the defects 
of the existing laws of Parliament had become apparent, the Government of the United 
States earnestly entreated the Queen's minister to provide the required remedy, as it 
would have been easy to do by a proper act of Parliament; but this the Queen's govern- 
ment refnsed. 

The Unitetl States, at an early day in their history, had set the example of repressing 
violations of neutrality to the prejudice of Great Britain by their own authority, and 
iu the discharge of their own national duty, without waiting for the assistance of mu- 
nicipal statute. They afterward enacted such statutes tor their own convenience, and 
as attestation of their good faith toward other nations. And on special occasions, 
when defects were perceived in such laws, we enacted new ones to meet the case, not 
deeming that such legislation was derogatory to our public dignity ; but, on the con- 
trary, conceiving that in so doing we oestconsulted the highest dictates of national 
dignity, self-respect, and public honor. Aud it Great Britain had so understood her 
national duty on this occasion, she would have done much to save the two countries 
fl'om the present controversy and all its possible consequences. 

Once before, in its intercourse with the United States, the Queen's government had. 
feUen into the error of asauming that municipal laws constitute the measure of inter- 
national rights and obligations; that is to say, whenofBoiai agents of the British gov- 
ernment attempted to enlist military reoruifs in the neutral countries of Prussia, the 
United States, and elsewhere, for service against Kussia, on the hypothesis that, if the 
prohibitions of municipal law could he evaded, that would suffice, overlooking the par- 
amount consideration of the respect due to the sovereign rights of the neutral power. 

80, on the present occasion, the Queen's ministers seem to have committed the er- 
ror of assuming that they needed not to look beyond their own local law, enacted for 
their own domestic convenience, and might, undercover of the deficiencies of tliat law, 
disregard their sovereign duties toward another sovereign power. Nor was it, iu our 
jndgnient, any adequate excuse for the Queen's ministers to profess extreme tenderness 
of private rights, or apprehension of actions for damages, in coso of any attemftt to ar- 
rest the many ships which, either in England or Scotland, were with ostentatious pub- 
licity being constructed to cruise against the United States. 

Surely, that was an iuiagiiiary difBculty ; or if a real one, it presented the election 
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between b, Rprious complicatiou of relations with the United States aud tlie hazard of 
al(ij;)il coufl-ict with John Laird and Cliarles KuhtiPrioleau. 

But the Government of the United States has nover been able to see the force of this 
alleged difBculty. Tbe common law of England is the common law of tbe United 
States. In both oouiitlies, aud certainly in England, revenue seizures are made daily, 
aod ships prevented from Koiug to sea on mneh less oauae of suspiuion than attaehed 
to tbe snspeeted ships of the confederates. 

In both countries, and not least in E:igland, the previons order of the government, 
or its eubseqneut approval, covers the aew of the subordinate officers. In both coun- 
tries, orif not in England assuredly in the XJnited States, nnder municipal laws in this 
behalf substantially the same, the Government iiuds no difficulty in arresting' ships 
changed with actual or intended violation of the sovereigu rights or neutral duties of 
tbe States. 

Signal examples of this occur in the history of the United States. Thus, during the 
late war between Groat Britain aud Bnssia, on complaiuta with affldavits buing tiled 
by the British consul at New York, charging that the bark Maary was being ec[aipped 
thei-e as a belligereut cruiBer, and this on far less evidence than that which the Ameri- 
can consul at Liverpool exliibtted against the Alabama, tlie bark Maury wtis arrested 
within an hour by telegraphic order from Washington. 

Other examples of the same decision and promptitude, in maintenance of the sover- 
eign rights and discharge of the neutral' dnties of the United States, have occurred, as 
is well Known, under both the last and present administrations. 

Nay, at every period of our history, the Government of the United States has not 
been oouteut witli preventing the departure of ships fitted out in violation of ueutral- 
Ity, and of patting a stop to military reoruitments and expeditions of the same nature, 
but has further manifesr^d its good faich and its respect for its own sovereignty and 
laws by prosecuting critninaliy the guilty parties. Examples of this occur in the early 
stages of the war of the E^noh revolntion, on occasions of the insurrection of the 
Spanish-American continental provinces aud of revolutionary movemont.s in the Span- 
ish-American republics, and on various other occasions, including the existing insur- 

But although such acts of violation of law were frequent in Great Britain, and sus- 
ceptible of complete technical proof, notorious, flaunted directly in the &oe of the - 
world, varnished over, if at all, with the shallowest pretext of deception, yet no efB- 
eient step appears to have been taken by the British government to enforce the exe- 
cution of its municipal laws or to vindicate the m^esty of itsoutraged sovereign power. 

And the Government of the United States cannot believe— it would conceive itself 
wanting iu respect for Great Britain to impute — tliattheQaeen's ministers are so much 
hamperad by judicial difficulties that the local administration is thus reduced to sneh 
a stAte of legal impotency as to deprive the government of capacity to uphold its sov- 
ereignty against local wrong-doers, or its neutrality as regards other sovereign powers. 

If, indeed, it were so, the causes of reclamation on the part of the United States 
would only be the more positive and sure ; for the law of nations assumes that each 
government is capable of discharging it-s international obligations; and, perchance, if 
it be not, then the absence of such capability is itself a specific ground of responsi- 
bility for consequences. 

Bat the Queeji's government would not he content to admit, nor will the G«vem- 
inent of the Uniteo States presume to impute to it, such political organization of the 
Biitish empire as to imply any want of legal ability on its part to discharge, in the 
amplest nianner, all its duties of sovereignty aud amity toward other powers. 

It remaius only in this relatioii to refer to one other point, namely, the question of 

negligeitee; neglect on the part of officers of the British government, whether superior 

or subordinate, to detain confederate cruisers, and especially the Alabama, the most 

succesafnl of the depredators on the commerce of the United States. 

On this point the President conceives that little needs now to be said, for various 

First, the matter has been, eshaustively discussed already by this Department, or by 

Then, if the question of negligence be discussed with frankness, it must be treated 
iu this instance as a case of extreme negligence, which Sir William Jones has taught 
us to regard ns equivalent or approximate to evil intention. The question of negli- 
gence, therefore, cannot be presented without danger of thought or language dlsre- 
specliul toward tbe Queen's ministers, aud the President, while purposing, of course, 
an his sense of duty reqnires, to sustain the rights of the United States in all their ut- 
most amplitude, yet intends to speak and act iu relation to Great Britain in tbe same 
spirit of international respect which he expects of her in relation to the United States, 
and be is sincerely desirous that all discussions between the governments may be so 
conducted as not only to prevent any aggravation of existing differences, but t-o tend 
to such reasonable and amicable determination as best becomes two great nations of 
couiiHon origiu aud conscious dignity and strength. 
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u elfeot to be coneedetl in Qreat Britain. At all events, the United Staties coa- 
ceive thai tbe proofe of reepoiiaible nugligeuoe in. this matter are so clear that uo motit 
remains for debate on that point, aud it stioald be taken for granted iu all future nego- 
tiations witb Great Britain. 

It is iinpoBra.ble not to compare and contrast the conduct of the Status General, as 
regftTds Cfreat Briton on oocasiou of the revolt of the, British ooloniBS, with that of 
Great Britain as regards the InsnrrBcdon in the Southern States. No fleets were fitted 
out bj AmerioB in the ports of the Netherlands to prey oa tbe coiumetce of Great 
Britain. Only in a single instance did American cruisers have temporary harborage 
in the Tesiol, Year afber year theexportsofmiinitions of war for the Netherlands were 
forbidden by the States Genei'al, the more completely to fulfill their daty of amity and 
neutrality wward Great Britain ; but, nevertheless, Great Britain treated a declaration 
of nea trail ty by the States General, and the observance of that declaratiou, as a aulH- 
cieut cause of nai aj^ainst tbe Netherlands ; prior to which the British government 
continually complained of the occasional supplies derived by tlie colonies from the 
island of St. EoBtatiua. How light, iu this respect, would have been the burdens of 
the United States dnring the late insurrection if British aid had been confined to a 
contraband commerce between the insurgents and the port of Nassau. 

" ' ' ■ ■' .m^laint of the Unit^ States against Great Britain, We complain 



uiplain that by reason of the imperfect discharge of its neutral duties on the part 
of the Queen's government. Great Britain became the military, naval, and financial 
basis of iosargent warfitre against the United States. We oomplwu of the destruction 
of onr mercbant- marine by British ships manned by British seamen, armed with 
British guns, dispatched from British dock-yards, sheltered and harbored in British 
ports. We complain that, by reason of the policy and the acts of the Queen's minis- 
tere, jojury incalculable was inflicted on the United States. 

HeverthelcHs, the United States manfully and resolvedly encountered all the great 
perils and difi^culties of the situation, foreign and domestic, and overcame them. We 
endured, with proud patience, the manifestation of hostility there, where we had ex- 
pected friendship, in England, the protagonist of the abolition of negro servitude, in 
order to perputnata which the Southern States had seceded from the Union. We en- 
tered on a great war, involving sea and laud; we marched to the field hundreds of 
thousands of soldiers and expended thousands of millions of treasure fur l>beir support; 
we lavished the blood of our bravest aud best in battle, as if it were bat water; we 
submitted tii all privations without a murmur; we staked our lives, onr jftwliaues, and 
onr honor ou the issue of tbe combat; and, by the blessing 'if God, we came out of the 
deadly struggle victorious, and with courage proved, strength unimpaired, power ang- 
ineuted and our place flied among the nations second to none, we may without pre- 
sumption >iay, in the civilized world. Providence had smiled oo our sacrifices and our 
e\ortion^ and in the hour of supreme triumph we felt that, while mindful of good- 
Will sh « u us by friendly powers in (ho himr of trial, we could afford to aocouut in 
moderation with others, which, like Great Britain, had, as we thonght, speculated ini- 
prorideutly and to their own discomfiture, on the expected dismemuermeut and down- 
fall of the great American republic. 

As to Great Britain, we had special and peculiar causes of grief. She had prema- 
turely, as we deemed it, and withont adequate reason, awarded the statns of belUger- 
eucy to our insnrgents. But this act of itself, and by its inherent nature, was of neu- 
tral color, and an aot which, howsoever we might coudemn itiu the particular case, we 
could not deny to be of tbe oonipeteucy of a sovereign state. Other European govern- 
ments also recognized the beltigereuoy of tlie insurgents; but Great Biitnin alone had 
translated a measureindeflnlteof itself into one of deHnite wrong to the United States ; 
as evinced by the cuustaut and efficient aid in ships and mnnitious of war which she fur- 
nished the confederates, and iu the permission or negligence which enableil confiideratc 
cruisers from her ports to pre^ on the commerce of the United States. Great Britain alone 
lkadfounde<l on that recognition a systematic maritime war against the United States. 
And this, toetfeot the establishment uf aslave government ; as to which Mr. Bright might 
well say, "We supply the ships; we supply the arms, the mnnitious of war; we give aid 
and comfort to the ibulest of crimes; Englishmen oaly doit." Thns, what iu France, in 
Spain, as their subsequentoouduBt showed, had been but an uutimBlyand ill-judged act of 
political manifustatioo, hud in England, as her subaoquent conduct showed, been a 
virtual act of war, We reSected that the confederates had no ships, uo means of 
building ships, no mechanical appliances, no marine, no legal status oa the sen, no opeu 
sea-poits, no possible courts of prize, no domestic command of the iiiatmnienta and agen- 
cies of iiiu(k'ru uiariliiue wuifuJu. We asked ourselves what would the Qul^en'a govern- 
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meiit have stud if tlie United States bad awarded tbe righta of belligeranoy to inanr- 
gKiits in In(li«, or in Ireland, in the same circunistanoea, that is, on the oooarrente of 
a siogie act of rebel hostility, and had beatowed apou them their on]j meaaa of mari- 
time as ^ell aA territorial warfare agaitiBt Qreat BritaiD I 

In truth, while, id the hour of their great triumph, the Xloited States were thank- 
fully inolinod to sentiments of moderatiou, both at lioiiie aad abroad— for at bomo no 
man haa Buffered death for politioaloanaeB— were the more inclined to moderation, espe- 
cially, as regards Great Britain, in view of the very enormity of the wroagB we had sus- 
tained, aud the consequent difficulty of measuring the reparation dne, ecen if sincerely' 
prolfered by the Queen's government — we desired no war with England; we shrank 
from the thought of another lustrum of fratricidal carnage, like that through which 
we had just passed, with no change in the conditions of war but the eubstitntion, on 
one side, of misguided Englishmen In the place of miiiguided Americans. We preferred, 
if poaaible, to find some satisfaction of our great grievances by peaceful means, consist- 
ent alike with the honor of Great Britain aud ofthe United States. The influence of 
this condition of mind is apparent in all the diBDussions of the aul(jeolt,by or andei the 
instruction of this Department dnring preceding administrations of the Govdrnment. 
It resulted in earnest efforts on our pact w* determine the oontrovarBy by arbitration in 
the interest of peace and of intern a1;ional good-will, which efforts, if promptly met by 
the Queen's miniatei's in the spirit iu whiouthey were made, would long since have re- 
jiiovwl the present controversj fi-om the field of diplomacy, and effectuaUy hannonized 
the relatious of the United States with Great Britain. 

But tbe amicable advances of the United States to dispose of the question by arbitra- 
tion were at tlie start, aud persistently long afterward, met by Lord Kussell, in the 
name of tbe Queen's government, with subtleties of reservation and exception, the 
cffoct of which would have been, instead of closing up the controversy, to leave us in 
a coudition worse than before, and more perilous to the oause of peace. 

The Government of the United States has never been able to appreciate tlie force of 
tlie reasons alleged in support of such reservations and exceptions. When one power 
demauda of another the redress of alleged wrongs, and the latter entertains the idea of 
arbitration as the means of settling the question, it seems irrational to insist that the 
arbitration shall be a qualified aud limited one, through apprebensions lest, peradven- 
ture, there might thus be implication that suell wrongs huA been committed by inten- 
tion, aud that such implication would be injurious to the houor of the wrong-doing 
government. Ou these promises arbitration may bo the means of adjusting immaterial 
iuteruational wrongs, but not of material ones; that is to say, if the giievances he seri- 
ous, Ihe two nations must of necessity go to war, while neither desires it, which would 
be an absnrd conclusion. 

Lord Stanley and Lord Clarendon appear to have seen this, and therefore to have 
regarded the particalar question with more correct estimation of its incidents than Lord 
EuKsell, and thereupon to have admitted as theory comprehensive arbitration concern- 
ing all questions betweeu the governments. 

But the convention, which in this view was negotiated by the Earl of Clarendon and 
Mr. Beverdy Johnson, did not prove satisfactory to the Senate ofthe United States. 

It is well Icnuwn to the government of Great Britain that the President and the Sen- 
ate of the United States aru distinct powers of the Government, associated in the con- 
clusion of treaties and iu the appointment of public oflicers, hot not dependent one ou 
the other, nor of necessity entertaining the same opinion on public qnestlons. Eaeh 
aotsou appropriateoonvictiousof dnty and of right, and the Senate has the same ahdo- 
luto power to rtgect a treaty as the President has to negotiate one. 

Of course it is not neoeasariljinouiubeuton the President to express approval or dis- 
approval of an act of the Seuate. 

But the President deems It due to the Senate, to himself, and to the subject, to declare 
that he cottcurs with the Seuate iu disapproving of that convention. His own partio- 
ulat reasons for his conclusion are snfflciently apparent in this dispatch. In addition 
to these general reasons, he thinks the provisions of the convention were iuadeqnate to 
provide reparation for the United Stales in the niaDnei and to the degi'ee to Trhich he 
considers the Uuited Statos entitled to redress. Other and special reasons for the same 
conclusions have been explained in a previous dispatch — such, namely, as the time and 
circumstaneesof the negotiation, the complex character of the jiroposed arbitration, its 
chance, agency, and results, and its failure to determine any principle, or otherwise to 
tix on a stable foundation tbe relatious of the two governments. 

The President is not yet prepaif d to pronounce on the question of the indemnities 
which he thiuke due by Great Biitain to individual citizens of the United States, for 
thedostructionof their property by rebel cruisers fitted out in the porta of Grea£ Britain. 

Nor is he now prepared to speak of the reparation which he thinks due by the British 
government for the larger account of the vast national injuries it has inflicted on the 
Uiiit-ed States. 

Nor does be attempt now to moasnre the relative effect of the various causes of injury, 
as whether by untimely recORUition of IjBlligereuey, bj-sutfaring the fitting out of rebel 
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crniaera, or by the supply of ships, arais, and inuaifcioas of war to tlie confederates, or 
otlierwisp, in wliatsoever manner. 

Nor does it fal! witliin t&e scope of this dispatch to disonsa the important ohangcB in 
the rnlBS of public law, the deairahleness of wUicU has been demonstrated by the inci- 
dents of the last few years now under oonBideration, and which, iu vievr of the mari- 
time prominence of Great Britain and the United States, it would befit tliom to mature, 
and |)ropose to the other states of Christendom. 

All these are subjects of future consideration ; which, when the time for action shall 
arrive, tlie President will consider with sincere and earnest desire that all differences 
between the two nations may be adjusted amicably and compatibly with the honor of 
each, and to the promotion of future concord between them ; to which end he will 
spare no effort within the range of his supreme duty to tlie rights and interest of the 
United States. 

At the present stage of the controversy, the sole object of the President is to state 
the position and mamtaiu the attitude of the United States in the various relatious and 
aspects of this grave controversy with Great Britain. It is the object of this paper 
(ivhich yon are at liberty to read to Lord Clarendon) to state calmly and diapassion- 
ately, with a more unreserved freedom than might be used in one addressed directly to 
the Queen's government, what this Government serionsly considers the injuries she has 
suffered. It is not written in the nature of a oiaim, for the United States now make 
no demand against her Majesty's govei:nment on aceoiint of the injuries they feel that 
they have sust-alned. 

Although the United States are anxioos for a settlement on a liberal and comprehen- 
sive basis of all the questions which now interfere with the entirely cordial relatioua 
which they desire to exist between the two governments, they do not now propose or 
desire to set any time for this settlement. On the contrary, they prefer to leave that 
question, and also the more important question of the means and method of removing 
the canaee of complaint, of restoring; the much desired relations of perfect cordiality, 
and the preventing of the probability of like questions in the future, to the considera- 
tion of herMigeaty's government. They will, horfever, be ready, whenever her M^- 
esty's government shall thinh the proper time has come for a renewed negotiation, to 
entertain any proposition which that goveunment shall thinl; proper to present, and to 
apply to such propositions their earnest and sincere wishes and endeavors for a sulu- 
tiou honorable and satisfactory to both countries. 
I am, sir, your obedient servant, 

HAMILTON FISH. 



[Inclosure iu No. 7,] 

Observations on Mr, Fisli's dispatch to Mr. Motley of September 25, 1869, 
respecting tlie Alabama^ &c., claims. 

I.— The Qoeen's pkoci.am.ition op neutrality. 

Mr. Fish recapitulates the arguments previously used by Mr. Seward as to the " pre- 
cipitate recognition " of belligerent rights, which, he says^ " appears iu its having been 
determined on the 8th of May, four days prior to the arrival in London of any official 
knowiedije of the President's proclamation of the 19th of April, 1861." » •> r 
' and "signed on the lUth of May — the very day of the arrival of Mr. Adams, the 
new American minister, as if in the particular aim of forestalling and preventing ex- 
planations on the part of the United States." 

The facta aie— ■ 

The President's proclamation of blockade was published April 19. Intelligence of 
its issue was received by telMrraph (see the Times) on the 33 of May. 

It was published iu the Daily News aud other papers on the 3d of May. Mr. Seward, 
in his dispatdi to Mr. Adams of the 12th of Jaouary, 1867, says, " it reached London on 
the 3d of May," 

A copy was reneived ofScially from her Mi^esty'a consul at New York on the 5th ; 
another copy, from Lord Lyons, on the 10th. 

It was communicated officially by Mr, Dallas to Lord Huasell on the 11th, with a 
copy of a circular from Mr. Seward to the United States ministers abroad, dated the 
20th of April, calling attention to it, and stating the probability that attempts would 
be made to "fit out privateers in the ports of England for the purpose of aggression on 
the commerce of the United States." 

The reason of the delay in receiving the copy from Washington was in itself a proof 
ot the existence of civil war, arising, as it did, from tbe eonimiiiiieation between 
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WaahiDgton anii Baltimore bmng out off, in oonaeiiiienoe of the confederate troops 
tbroatcoiug the capital. 

The prematureneas of the measure is further shown by the very tenor of the procla- 
mation r "Whereas hostilities liave onhappily coinioeueed between the Govern ment of 
tbe United States of Ametiea and certain States styling themselvea the Confederate 
Statea of Ameriea." Exception is also taken to the use of the word " contest " as dis- 
tinct from "war." 

It will be seen, on referring to the report of tlie royal couiniisaion for inquiring into 
the neutrality laws, (Appendix,) that the form of words used is taten from previous 
proclamationa ; "Whereas hostilities at this time eidst," (June 6, 1833;) "engaged in 
a cont«Bt," (September 30, 1835, Turkey and Greece;) " Whereas hoatiliticaha'veunhai>- 
pily commenced," (May 13, 1859, Austria, France, and Italy.) Tlie same form was 
used in the case of Spain and Chili, (Fetenary 6, 1&S6,) asd Spain and Pern, (March 13, 
1866.) "Hostilities have nnhappilj commenced," (Anstria, Pinaaia. Italy, Germany, 
June 37, 1866.) 

The order prohibiting prizes from being brought into British ports, for which the 
United Statea Qovemment thanked the British goyernment, as b^ng likely to give a 
death-blow to privateering, apeaba of "obaerviug thestrictest nentrautyin the conteat 
which appears to be imminent," (June 1, 1861.) 

It is remarkable that in the case of Turkey and Greecej British anhjecta were warned 
to respect " the esercise of tielligerent righto." Thie la omitted in the United States 
case, tie belligerents being spoken of as "the contending parties." 

The cKpression, "States styling themselves the Confederate States of America," was 
purposely adopted to avoid the reeognitioa of their esiatenoe as independent Statea, 
and gave them great offense. 

The French proclamation of the 10th of June haa " la lutte engagfie eutre le Gonv- 
cinement de TUnion et les Etats prfiteodent former nne Conf^d(?ration partieulifere." 

The Spanish proclamation, which the United States minister at Madr[d (seeDiplo- 
{natie Correspondence Iwd before Congress, 1S61, p. 234) informed the Spanish govern- 
ment " the President had read with the greatest satisfaction," issued on the 17th of 
June, 1861, has "Confederate States of the South," and uses the term "belligerent" 
three times over. 

Mr. Fish's dispatch states that the "assumed belligerency" was a "fiction," the 
"anticipation of supposed belligerency to come, bat wEioh might never have come if 
not thns anticipated and encouraged by the Qneen's government." 

What are the facts ? A large group of States, containing a population of several 
millions, and comprising a compact geographical area, enabling them to aet readily 
in concert, had established a de facto government, with a president, oongreas, consti- 
tution, courts of justice, army, and all the machinery of military and civil power. 
Tbey possessed the porta along upward of 3,000 miles of coast ; with the exception of 
Forts Pickens and Monroe, all the Federal miatsand forts had been evaonated, includ- 
ing Harper's Perry, the arsenal of the Potoraao Valley. Fort Sumter, the only 
one which had offered resistance, had fallen a mouth ^previously, April 13. The con- 
federate troops were in occupation of the Shenandoah lines, and threatening Waahing- 
t(m. The confederate president had declared war, and called for a levy of 32,000 
troops, to which all the seceded States had responded promptly. On the other hand, 
the Federal President had called for 75,000 volunteers on the 15th of A»il, and for 
42,000 more on the 3d of May ; and as &Bt as the regiments could be armed they were 
hurrying to the defense of Washington. The contending armies were, indeed, face to 

■ So muoh for the hostilities on land. The operations at sea, in which British iutereats 
were more directly affected, had been carried on with equal vigor. On the 17th of 
April the confederate president issued his proclamation offering to grant letters of 
marque, which was followed, two days afterward, by the Federal proclamation of 
blockade. At the date of the Queen's proclamation of neutrality both these had been 
carried, or were being carried, into effect. The Federal Government had instituted 
the blockade of Virginiaand North Carolina, which was declared to be effective on the 
30th of April, and were rapidly dispatching all the merchant-vessels which they oould 
procure, and which they were able to convert into ahips-of-war, to the blockade of the 
other porta. The General Parkhill, of Liverpool, was captured by the United States 
ship Niagara while attempting to rnn the blookade of Charleston, on the 12th of May ; 
and the British vessels Hilja and Monmouth warned off on the same day. Confederate 
privateers were already at sea. One was captured at the mouth of the Chesapeake 
River on the 8th of May by the United States ship Harriet Lane. On the 15tb the 
Federal bark Ocean Eagle, of Rockhead, Maine, was taken by the confederate priva- 
teer Calhonn off New Otleaais. At the same port Captain Semmes had already received 
his commission, and was eng^ed in the outfit of the Sumter. 

Could any explanations which Mr. Adams might have had to offer alter snch a state 
of things as this? Can any other name be given to it than that of civil war ? 
23 H 
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It is stated that there was nofiwt of continued and flagrant "hoatihtieB''to justify 
the action of Great Britain in isauing a proclamation of neutrality 

Mr. Seward ■writing at the time,andprevioiisly totiieQneen'aproclamatiou, (May*,) 
characterized tbeproeeedingH of the (sonfederates as " open, fl^rant, deadly war," and 
as " civil war," (CongresB Papers, 1861, p^e 165 ;) and in a communiiation to M. de 
Tassara, the Spanish minister, referred to the operations of tha Federal bloekiide aa 
belligerent operations which would be carried on with due respect to the lights of 
neutrals. 

Judge Bette, in the cases of the Hiawatha, &e., said ; '"I consider that the outbreak 
in particular States, as also in the confederated States, was an open and fljgrant civil 

It is also judicially decided by the Supreme Court of the United States, in the oaso 
of the Amy Warwick and other prizea, that " the proclamation of blockade is iteelf ofB- 
cial and conclusive evidence that a state of war existed which demanded and author- 
ized suck a measure." Moreover, the joint resolution of Congress, in July, 1861, ap- 
proving and conflnaing the acts of tke President, {North America, Ho. 1, 1863," page 
57,) commeucee ; " Whereas, since the adjournment of CongTHSS on the 4th of March 
last, a formidable insurrection in certain States of this Union has arrayed itself in 
armed hostility ;" and a resolution of the House of Eepresentatives of the 22d of July, 
1861, speaks ot the "present deplorable civil war" and of "'this war." 

Tlie dote at which the eivO war actively commenced has, therefOTe, been fixed by 
the published dispatches of the Secretary of State, by proceedings in Congress, by the 
formal judgment of the United States prize-courte, as well as by the universal assent 
of all the neutral powers concerned ; but it is urged that, neverthelesa, there was no 
necessity for Great Britain to take notice of it, as no ship of the insurgents had ap- 

S eared in British porta, no collision occurred at sea, nor did the nearness of Great 
ritain to tke seat of hostilities compel her to act. 

With regard to the latter point, it is difflcult to see how one nation can be much 
nearer to another than England to the United States, seeing that the British dominions 
toneh the United States on two sides, while the British islands of New Providence, &o., 
lie im mediately in ftont. As to a collision at sea, it was apparent that British commerce 
must be interfered with the moment tke blockade came into operation, as indeed was 
the case, several Britisk vessels Laving been captured before there was time for the 
intelligence of the proclamation of neutrality to reach America, As to the arrival of 
confederate ships in Britisk ports, such ships were afloat and might at any time be ex- 
pected. As Mr. Dana, in tke notes to tke eighth edition of Wheaton, expresses it, (p. 
35,) " it is not fit that cases should be left to be decided as they may arise, by private 
citizens, or naval or jndicial officers, at home or abroad, by sea or land." 

The British goTornment were compelled to take action of some sort. Was that action 
really unfriendly ; was it intended to be unfriendly 1 

No one who recollects what actually passed, or will consult " Hansard," can suppose 
that tke proclamation was intended to be unfriendly. On the contrary, aa was stated 
by Mr. Forater in his speech at Bradford, it was absolutely pressed upon the govern- 
naent by the friends of the Northern States, who were afraid lest confederate privateers 
should be fitted out in Britisk ports. 

Nor was its immediate result injnrious to the Federal States. Far frem being so, it 
legitimatized the captures of tke blockading sgnadron, and, in the language of the 
pHze-oonrt," estopped" the British merchants, whoaeveaaela were seized, from making 
reclamation. 

While the intelligence of the issue of the Queen's proclamation was still fresh, and 
almost immediately after hearing of the French and Spanish proclamationsof neutral- 
ity, the President, in his message of tke 4tk of July, 1861, stated tiiat iie was " kappy 
to say that tke sovereignty and righia of the United States are now practically re- 
spected by foreign powers, and a general sympathy with the coantry is manifestad 
throoghont the world." 

Does any onereally believe that the Queen's proclamation in the very least influenced 
tke movements of the confederate armies! All the preparations for war had been 
made lon^ before, munitions collected, troops levied, and generals appointed. Tke 
proclamation reached America at the end of May, by which time tke confederates had 
taken up their position on the Upper Potomac, and the Federals had occupied Alexan- 
dria, in Virginia, with a foree of thirteen thousand men. May 34. 

The armies on both sides were in motion: skirmishes were dailj occurring; engage- 
ments took place at Little Bethel on the 10th of June, at Carthage, Missouri, on flie 
6th of July, and at Centreville on the IStk, followed by the great battle of Manassas 
Junction on the Slst. Can any one suppose that if the proclamation had not been 
issued that battle wonid not have been fought t 

The charge of premature recognition, on examination, reduces itself to this, that 
the proclamation ought not to have been issued until Mr. Adams arrived, or until some 
event called for it. Against this is to he set the fact that the proclamation was con- 
sidered by sonie friends of the Noi-thcrii States aa a step taken in their interests, and 
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tliat it waa iurtber pressed npon the government by Mr. Dallas's oomranaleation of 
Mr. Seward's circular, Moreover, ooufrierate privateers were at sea, and British ves- 
sels Ijeiug mafle prizes Ijy the Federal blockading fleet. 

Besides the assertion of the premature recognition of belligerent rights, the dispatch 
states that maritime euterpriseB in the ports of Great Britain which would otherwise 
have been piratical were, "by virtue of the proclamation," rendered lawful, "andthna 
Great Brititiu became, and to the end continued to he, the arsenal, the navy-yard, and 
the treasury of the insnrgent confederacy." 

Mr. Fisli.'in a preceding passage, admits that national belligerency is "an existing 
fact," and he might have added that it exists independently of any official proclama- 
tions of nooti"al powers, as is shown by the reooi^ of the American prize-courts, which 
continually recognize the belligerency of the South American States ; although, as Mr. 
Seward stated in one of his dispatches, the United Statea have never issued a proc- 
lamation of neutrality except in the case of France and England, in 1793. This waa 
proved in the civil war by the reception at Curapoa of the confederate vessel Samter 
as a belligerent cruiser, though the Netherlands had issued no proclamation, of neutral- 
ity. It waa this recognition of the Sumter, after her departure from New Ocleans, 
(July 6, 1861,} at Curapoa, and at Cienfoegos, which first praoliically accorded mari- 
time belligerent rights to the confederates, a fact which is overlooked when it is 
alleged that coafederate "belligerency, so far aa it was maritime," proceeded " from 
tho porta of Great Britain and her dependencies alone." 

Indeed, it is not going too far to say that the confederates derived no direct benefit 
from the proclamation. Their belligerency depended upon the fact (a fact which, when 
we are told tliat the civil war toft behind it two millions and a half of dead and 
maimed, is uiifortnnately indisputable) that they were waging civil war. If there had 
been no proclamation, the fact would have remained the same, and belligerency would 
have had to be recognized either on behalf of the Nort;hern States by admitting the 
validity of captures on the high seas for the carriaj^e of contraband or breach of block- 
ade, or on the arrival of the Sninter, or some similar vessel, in a British port;. 

In no caae can it be really snpposod that the recognition of belligerency, which, 
unless neutral nations abandoned their neutrality and took an active part in the con- 
test, was inevitable, materially influenced the fortunes of such a fearful and protraote*" 

At all events, if it did, the confederates never aefcnowledged itj the recognition oi 
belligerency they regarded (as indeed was the case) as a ri^ht which could not he de- 
nied to them. What they sought was not the mere technical title of " belligerents," 
but a recognition of independence ; and when they found that it was hopeless to expect 
England to accord it, they cut off ail iuterooorse with this country, expelled her Maj- 
esty's consuls from their towns, and did everything in their power to show the sense 
which they entertained of theinjnty which they believed had been inflicted upon them. 
The result being that, while one side has blamed us for doing too much, the other side 
has blamed us for doing too little; and thus an assumption of neutrality has been 
regarded both by North and South as an attitude of hoatihty. 

As to the Queen's proclamation, rendering lawful the dispatch of the Alabama, 
Shenandoah, and Georgia, ftom British ports, to which it is to be preeumod the ex- 
pression " maritime enterprise" refers, it is to be remarked that it is exactly against 
such enterprises that the proclamation reciting the terms of the foreign enlistment act 
was intended to warn British subjects. Instead of rendering them lawful, it rendered 
them additionally unlawful, by giving notice of their jUt^ality. 

There would be no difficulty in showing by precedents from American prize-conrts 
that no proclamation of neutrality is req^uired to confer belligerent rights on vessels 
oommisaioned by a Ae facte government. 

It is admitted that at the time these " enterprises" were undertaken " hostilities " in 
America were being prosecuted " on a scale of gigantic magnitude." After, therefore, 
tlio Alabama escaped on the 39th of July, 1862, ane became, by virtue of her confeder- 
ate commission, undoubtedly a belligerent cruiser, irrespective of any acknowledgment 
of belligerenoy by Great Britain, and waa received accordingly by the French author- 
ities at Martimque, where she first touched after leaving Liverpool. 

A pirate is ftosKs fmrnavd ge,neria, one owing obedience to no authority. If the Ala- 
bama had been really a pirate depredating on American commerce, it would have been 
the duty of the French to seize her and execute justice on her commander and crew, a 
pirate being triable wheresoever found. 

Judge Nelson, in the case of the confederate privateer Savannah, ruled that though 
confederate privateers were pirates qitoad American jurisdiction, they were not pirates 
jure geatiam; and, in the case of the Golden Rocket, in which the owner brought an 
action in an American court gainst an insurance company for the capture of hie ship 
by the Florida, he being insured against piracy, but not against war risk, it was de- 
cided that captures by confederate ornisers were not "piracy" within the usual mean- 
ing of the word, and that the company was not liable. 

The Aoierican courts having thus concluaively dealt with the matter, 
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8wy to pursue tlie subject farther. What is probably meant is that, if the confedev- 
ntes bad nob possessed a defaoto government, and had not boeu belligerents iu the seaae 
of w^iug public war, vessels under their oommiaaiou would have been mere roving 
adventurers, pursning uierchantmen foi the sal^e of private plnnder; iu short, pirates; 
but by the admission that "hostilities" (the very word to which esceptioo is talreu iu 
the neutrality proclamation) were being prosecuted on a great scale, the only ground 
oil which Bach a supposition coald rest is cut away. 

II.— The dispatch or comfedbhate cruisers fbom bkitish ports. 

Any one who read the dispatch, wttliont any previous kuowledge of the subject, 
might suppose, from the language used, that fleets of privateers had been dispatched 
from British ports witli tiieconuivance, if not with the direct support, of herM^eaty's 
government. 
" Great Britain • • * permitted armed craisers to be fitted out," &,c. 
" The Queen's government » • " suffered ship after ship to be constructed in its 
ports to wage war in the United States." 

"Many ships » • • were, with oBtentatious publicity, being constructed." 

" Pei'HiisBion or negligence which enabled confederate cruisers from her ports to prey," 
&c. 

" Great Britain aJone had founded on that recognition a systematic maritime war," 
" * ' " a virtual act of war." 

" Suffering the fitting out of rebel cruisers." 

The fact being that only one vessel, of "whoBe pi 
government had any evidence, escaped, viz, th 

The Shenandoah was a merchant-ship, employed ii 
of Sea Kinjf. Her cfluversion into a confederate en 
than a month after she had left England. 

The Georgia or Japan was actually reported by the hoard of trade surveyor, who 
had no idea of her destination, to be hnilt as a merchant-ship, and to be rather crank. 
Nothing was known of her proceedinjjs until she had taken her arms and crew on 
board in MorlaisBayandreachedCherbourg. Her real point of departure, aa a cruiser, 
was France and not England. 

The Florida was detained at Nassau on suspicion, hut discharged by the local admiralty 
court, there being no evidence of her being aaything but a blockade-runner, She was 
fitted out aa a ship of war at Mobile. 

On the other hand, the British government prevented the outfl.t of the Rapjiahan- 
nock, prosecuted and detained the Alexandria, seized the Liverpool rams, and stopped 
the Pampero, besides investigating carefully every case of suspected outfit brought 
forward by Mr. Adams, and he complained of nineteen, as well as every case which 
could be discovered independently. Among other things, taking charge of Captain 
Osborne's Anglo-Chinese fiotiUia, which it was apprehended might fait into the hands 
of the confederates, at a cost to this country of £100,000. 

That any sea-going steamer can be converted into a cruiser by strengthening liar 
bulk-heads and arming her, which can be done at sea ae well as on shore, is proved by 
the fact that the most efhcient blockading vessels in the Federal Havy wero converted 
blockade-runners. 

The Atdbama.~lit. Pish speats of the neglect of the officers of the British govern- 
ment to detain confederate cruisers, and especiaUy the Alabama. 

There was no neglect to detain the Shenandoali or Georgia, for the reason tliat 
neither the government nor its ofS.cerB knew they were being intended for the confed- 
erate service. Indeed, it has never been proved that the persons who sold those ves- 
sels knew it, Probaljly they did, but a ease might very readUy arise in which the 
vendors might be really ignorant. The American government could not have expected 
the English revenue officers to prevent every large steamer leaving England in ballast. 

With regard to the Alabama, it is assumed "that the negligence of the offtcers of 
the BritiBh government was gross and inexcusable, and such as to indiaputably to 
devolve on that ^vemment flill responsibility for all the depredations committed by 
her. Indeed, this conclusion seems in effect to be conceded in Great Britain. At all 
events, the United States conceive that the proofs of responaible negligence iu this 
matter are so clear that no room remains for debate on that point ; and it should be 
taken for granted m all future aegoUaUone ieitk Great Britain." 

By a petitio principii, the whole argument is thus assumed to be in favor of the United 
Stales. 

There is no doubt that the Alabama might, if she bad not escaped at the moment 
when the case against her appeared to be legally established, have been seized and 
tried under the foreign enlistment act, though the result, looking to what occurred iu 
the case of the Alexandra, might have been doubtful. 

This, however, is a very diflerent thing from admitting that her aale to the confeder- 
ates was a violation of British neutrality for which the nation is responsible. This 
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was the first ioBtance which ocenrred of the sale of a ship under such oircumstances, 
iind tlie British goveroment hod, in fact, no saspioion of what was going to be done 
in the mutter, no information having been received of an intention to talce out her 
a,rma and crew in a, separate vessel. 

Jndge Story, in tbe well-tnown case " Santissima Trinidad and Santandar," laid it 
down as indispntable that "there is nothing in our lawB, orin the law of nations, that 
forbids our citizens from sendiojj: armed vessels, as well as munitions of war, to foreign 
ports for sale. It is a oommerctai venture which no nation is bound to prohibit, and 
which only espoaes the persona engaged in it to the penalty of confiscation." 

But it must be remembered that when Mr. Fish claims compensation for atl her de- 
predations, he ahonldnotoverlook the fact of thenegligence shown by the FederalNavy 
in twice letting her escape from them. First, when Mr. Adams urged the captain of the 
Federal ship, which at his instance had gone to Holyhead to look after her, to pursue 
her. when the captain refused and went off to hia station at Gibraltar instead— a pro- 
ceeding at which Mr. Adams esrpressed the greatest indignation ; (see Cougress Papers, 
1862, IJ. 159;) and secondly, when the United States ship " San Jacinto" blockaded her 
iu the French port of St. Pierre, Marti uque, and then suflered her to slip away at night 
I'roni under her bows. 

III.— Supplies fubxished to tiw. cuxFiiLDniiATios nv ni'.iTisii hiib.ilcts. 

Mr. Fish states that the confederates had 
sea-ports, &c., and implies that 
derived from England. 

The Sumter, Nashville, and Florida, however, all sioled from confederate ports in which 
th cy were armed and fitted out, hesides a variety of small coasting privateers, such as the 
Tallahassee, whose captures form a considerable item in the list of Federal maritime 
losses lately presented to Congress. 

" On the land it was in like manner the munitions of w: 
the insurgents from Great Britain which enabled them ti 
the arms of the United States." 

If, as Mr. Fish states, the confederates had no open sea-ports, how did these m 
tions and arms reach them 1 

Either the blockade was ineffloient, in which o 
were not bonnd to respect it, or it was efficient, a 
to be, and the supply of arms, &c., was hazardous and u 

There is no doctrine more clearly settled than that neutral nations are not responsible 
for the supplies of contraband sent through a blockade by their subjects. Indeed, the 
very esiatence of a blockade implies this, for, if it were the duty of neutrals to pre- 
vent the shipment of supplies to belligerents, why should there he a blockade at all t 
Each side Ttould claim compensation for the assistance rendered to the other, and neu- 
trality would become impossible. 

If once it be conceded that blockade-running is an offense gainst nentrality in a. 
civO war, the precedent would not fail to bo invoked in all wars by whichever belliger- 
eut considered himself most aggrieved. Instead of establishing a principle in the 
interests of future peace, this would lead to endless compiications and olainis and 
counter-claims, which would make the end of one war the sure beginning of another. 

The question of the action of the Dutch in the war of independence cannot be dealt 
svith witbont a review of the history of the period, for which this memorandum does 
not afford space. An account of the proceedings at Saint Eustache, and subsequent 
discussions with the Dutch government, will oe found in De Mart-en's " Nouvelles 
Causes CiStebces du Droit des Gens." 

As to the supplies sent through the blockade having been organized by confederate 
afjents in England, the example was set theuj by the bureau established by Praiiklin at 
Paris for the aflsistence of the American provinces. 

Ou the other hand, it is notorious tliat the Fedeial troops were plentifully provided 
with arms and munitions from this country. 

Her Majesty's government have yet to learn that it has been held in international 
discussion's that individuals are precluded from supplying belligerents with mnnitions 

IV.— Indirect it 



" Indirectly the effect was to increase the rate of insurance iu the United States, to 
diminish exports and imports, and otherwise obstruct domestic industry and produc- 
tion, and to take away from the United States its immense foreign commerce and to 
transfer this to the merchant- vessels of Great Britain." 

Mr. Pish proccids to quote figures, showing the decrease in American tonnage be- 
tween 1860 and 1866, 
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This alleffation of national, indirect or constructive, claims was first brought for- 
ward ofBoiflly by Mr. Eeverdy Johnson in hia attempt to renew negotiations ou the 
claims convention in March last. (North Amorioa, No. ], 1869, p^e 46.) 

Mr. Thornton has shown the difBculty there would be in compnting the amount of 
claim evenif it were aoknotrledgefl, (North America, No. 1, 1869, page 53,) in a dispatch 
in whioli he mentions the continual decrease of American tonnage. 

This ia partly, no donbt, to he asoribed to the disturbance of commercial relatione 
cousequeot on a long war, partly to the fact that many vessels were nominally trans- 
ferred to British owners during the war to escape capture. Sir B. Hornby, in a recent 
report, states that this was a constant practice in China, 

Is not, however, n good deal of it to be attributed to the high American tariff, which 
makes the constmctionof vessels in American ports more expensive than ship-bnilding 
in Ecglaod, and has thereby thrown so large a proportion of tbe carrying trade intS 
English hands 9 

There innst be some sach cause for it, or otherwise American shipping wonld have 
recovered its position since the war, instead of continning to fall off, 

"Neither in the events which preceded that war," (of 1812,) "nor in the events of 
the war itself, did the United States suffer more," &c. 

No one can now wish to recall to recollection the particular events of that war ; it 
would be mnoh better for the two nations to congratulate themselves that ooe of the 
principal canses of it, the nationality dispute, has, it is to be hoped, been set at rest 
finally by Lord Stanley's protocol. 

- v. The dispatch, in conclusion, refers " to important changes in the rules of public 
law," the desirableness of which lias been demonstrated, but does not say what are the 
changes to which it alludes. 

This is in the spirit of the proposal made by Her Maesty's government in December, 
1865, (North America, No. I, 1866, page 164;) 

" I, however, uslied Mr. Adams whether it would not be both useful and practical to 
let bygones be bygones, to forget the past, and turn the lessons of experience to account 
lor the future. Eueland and the United States, 1 said, had each become aware of the 
defects that esisted in international law, and I thought it would greatly redound to 
the honor of the two principal maritime nations of the world to attempt the improve- 
ments in that code which had been proved to be necessary. It was possible, I added, 
that the wounds inflicted bs; the war were still too recent, and that the ill-will to- 
ward England was still too rife, to render such an undertaking practicable at tbe pres- 
ent moment ; but it was one which ought to be borne In mind, and that was earnestly 
desired by Her Majesty's government, as a means of promoting peace and abating the 
horrors of war ; and a work, therefore, which would be worthy of the civilization of 
our age, and whicli would entitle the goveromeiits which achieved it to the gratitude 

It is not necessary in this memorandum to dwell on the alleged efSciency of the Amer- 
ican as compared to the English foreign enlistment aot. The failure of the American 
act in the Fortnguese cases, in the repeated filibustering expeditions of Wallier against 
Central America, and the acquittal under it of Iicpez, the invader of Cuba, are proofs 
that its action cannot always be relied upon ; and this is farther corroborated by the 
diflicntties now being experienced in dealing with the Hornet at Wilmington. Al- 
though, as Mr. Fish saysjthere have been prosecutions under it, it is believed that 
from the trial of Gideon Henfield in 1793 to the present day there has never been a 
criminal conviction. The only result of the proceedings in rem has lieen to restore 
prizes, never to punish privateering ; and the effect of the bonds which the aot pro- 
vides may be taken tliat the omiiera of a vessel shall not them&elve» employ her in a bel- 
ligerent service, and whicli has, it is believed, never been practically enforced, is, as 
IC. Bemis, of Boston, points out in his volume on American neutrality, to add so much 
to the price of the vessel. 

With regard to the claims for " vast national injuries," it may be as well to observe 
that Professor Woolsey, the eminent American jurist, has repudiated them aa untenable, 
while tlie strongest argnment-s in favor of the recognition of confederate belligerency 
are to be found in tbe notes to Mr. Dana's eighth edition of Wheaton ; and Mr. Law- 
rence, (the editor of the second annotated edition of Wheaton,) in a recent speech at 
Bristol, stated that " as far as respects the complaint founded ou the recognition of the 
belligerent rights of the confederates, I cannot use too strong language in pronouncing 
its utter baseless character. Ho tyro in international law is ignorant that belligerency 
is » simple question of feet. Wiwt the late Sir Comewall Lewis, we may ask, if the 
array of a million of men on each side does not constitute belligerency, what is beliiger- 
enoy ? But what was the proclamation of the President, followed up by the condem- 
nation of your ships and cargoes for a violation of the blockade which is established, 
but the recognition of a state of war I At this moment the United States, in claiming 
the property of the late confederate government, place before your tribunals their title 
on the fact of their being the successors of a tie facto government. I rej)eat that, how- 
ever valid our claims maj bo agaiiist jou ou otUei' grounds, there is not the sli|:;htest 
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The course pursued by Great Britain in the contest between Hungary 
;md Austria in 1848-'49 may be cited as being in striking contrast with 
the course pursued toward the United States in 1861. 

After the suppression of the insurrection at Vienna (October 29, 1848} 
the Austrian generals determined to march against Hungary. At this 
time the combined Austrian armies consisted of about 135,000 men. 
The Hungarians, on the other hand, with about 125,000 men, occupied 
their entire territory, including their capital and all their fortresses. 
The fortress of Komorn, perhaps the strongest in Europe, appears to 
have been held by the Hungarians until the end of the revolution. On 
the IStli ot December, 1848, the Austrians seemed to have gained no 
victories. The capture of Eaab, the first of a number of successes which 
they obtained prior to their complete defeat in March, 1849, did not 
occur until December 26, 1848; meanwhile the Hungarians had been 
organizing for nearly a year for the purpose of making war against 

Fsee Annual Register, voL 90, p. 401 ; and vol. 91, p. 324.] 

On the 11th of December, 1848, an envoy of the Hungarian executive 
government addressed a note to Viscount Palmerston, offering to fur- 
nish him with precise information of the actual state of the kingdom of 
Hungary, and asking au interview for that purpose. 

On the 13th of December, 1848, the following reply was made to this 
request : 

Lord Ediabiiry to ' " ' * . 

■FoBBiON Oppicb, Dmemher 13, 1848. 

8m; I am direetedliy Viscount PalmerBtoo to ackaowledge the receipt of your letter 
■of the llth iustant, and ia reply I am to say that Viscount Palmerston is sorry he can- 
not receive yon. The British, government has aoknowledge of Hungary except as one 
of the component parts of the Austrian Eoipita;. and any commomoati.on which you 
have to make to Her Majesty's government in regard to the commercial intercourse 
between Great Britain and Hungary should, therefore, be made through Baron KoUer, 
the representative of the Emperor of Austria at this court. 



9.— MEMORANDUM CON(;eENING THE REBEL CRUISERS. 

. Alabama. 
. Chixikamau^a. 



3. dlarenee. 

4. Conrad, (See Tuscaloosa.) 

5. Florida. 



7. Nashville. 

8. Hfrnc Yorlc. (See Ohiekamauga.} 

9. Betributiim. 

10. Shenandoah. 

11. Sumter. 

12. Taeony. (See Clarence.) 

13. Tallahassee. 

14. Tuscaloosa. 

Unless otherwise noted, the references to volume and page that fol- 
low are to be found in the published Compilation Claims of the United 
States against Great Britain. 
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THE AI.AEAMA. 

leo! A rii 4. ^■^^'' I''*'ll^y informs his governmeni: tbat a powerful guuboat 
' "" is building in Messrs. Laird & Oo.'s yard, at Birkenliead, prob- 
ably for tbe rebels. {Mr. Dudley to Mr. Seward, April i, 
186? — not printed.) 
^^ ^^ He gives notice tbat she bas been lannched — undoubtedly 

tor tbe rebels. {Claims of Hie United States against Great Britain, 
vol. III, page 1.) 
^^ ^^ ^^ Mr. Adams reqnests Earl Russell tfl prevent her from sailing. 

{Claims, d>c., vol. Ill, page 5.) 
Mr. Wilding, vice-consul at Liverpool, sends a description of 
■"'"' ' the gun-boat to bis government, stating tbat she is called tbe 

"B"o. 290." {Claims, &o., ml. Ill, page 3.) 
I ^ ^ ^^ Earl Uussell refers the case to tbe commissioners of customs. 

.'"" {Claims, &e,, doI. Ill, page 6.) 

They report the description of the vessel, and state tbat ber 
^■' ■ builders do not deny her to be a man-of-war, but say she can- 
not be seized without legal evidence of the purpose for which 
she is built. [Claims, i&c, vol. Ill, page 7.) 
In accordance with Earl EusselPs suggestion, Mr. Dudley 
"' famishes Mr. Edwards, collector at Liverpool, with the evideuce 

that the "No. 290" is intended for tbe rebels. {Claims, dte., 
vol. Ill, pages 17, 18.) 
The commissiouers of customs decide the evidence insuffi- 
■'""' ''■ cient to justify the detention of the vessel. {Claims, (&c., vol. 
Ill, pages 19-28.) 
Mr. E. P. Colliei', Queen's counsel, gives it as his opinion 
■'"""'■ that Messrs. Laird & Oo. are flttingout tbe "290" as a rebel 
privateer, and that her detention would be justifiable. {Claims, 
(fee, vol. Ill, pages 16-38.) 
Counsel for the^United States applies to have tbe decision of 
jnE, S3. ^^ commissioners of customs reconsidered betbre the vessel 
escapes. ( Vol III, pages 29-31.) 
The "290" sails without a clearance, under pretense of a iTial 
jiii;- la. tiip^ with a x)art of ber crew and provisions for six months. 
Some ladies and other passengers go in her as far as Bell 
Buoy, as a ruse. ( Vol. Ill, pages 31-37, Claims, tfcc.) 

In accordance with the report of the law-officers orders are 
sent by telegraph to Queenstown and Nassau to seize ber. She, 
however, avoids those ports. (Claims, &c., vol. Ill, pages il, 
140-142.) 

The "290" anchors near Port Lyuas, where the tug Her- 
cules takes more men to ber. Mr. Dudley states that she also 
receives cutlasses and powder, and has six guns concealed in 
her hold. {Claims, &e., pages 34, 45, 46, 50, 139, 146, 147.) 
A«. 12. She arrives at Tereeira, Azores. 

The bark "Agrippina" arrives from London with guns, 
'"" ''■ ammunition, clothing, and coal, wbich are all transferred to the 
" 290 " at Tereeira. 
The steamer "Bahama" also arrives from Liverpool, and 
laaa, aui. *"pj^^^^^g ^yjjjj ^jjg u 290 " and the "Agrippina," all three ves- 
sels flying British colors, to Angra. Here ber cargo, consisting of money 
and guns, is put on board of the " 290." Semmes and other ofBcers and 
men are also brought out in her. {Claims, &e., pages i5,i&, 5^ \ also, 
149-50.} 
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Mr, Adams addresses a Dote to Earl Etissell, calling atten- u^j g, , j^ 
tioa to the further prosecutiou of illegal and hostile measures 
agaiost the United States in connection with the rebel cruiser now called 
the "Alabama," and transmits evidence. (Olaime, &c., vol. Ill, pages 
44-47.) 

His lordship replies that the report of the law officers of the ^^^ ^^^^ 
Crown was not received in time to detain the vessel, hut that 
on July 29 (the day when she sailed) orders were sent to Queenstown 
and N'assau to stop her. She, however, avoided those ports. (Glmms, 
&c., page AT; also, pages lZ4r-\A2.) 

Mr. Adams informs Earl Biissel of the depredations commit- ^^ ^^^ ^ 
ted by the "Alabama" at the Azores, and that other similar 
enterprises are on foot; {vol. III,pages 49, 50;) transmits deposition of 
George King, and urges the enforcement of the laws of neutrality. 

Earl Bussell replies that much as he regrets such occur- ^^^^^ ^ 
rences, " Her Majesty's government cannot go beyond tbe laws 
municipal and international." ( Vol. Ill, page 51.) 

Mr. Adams transmits an intercepted letter subst-antiating tbe ^^ ^^^ ^ 
allegations made of the infringements of the enlistment law by 
the insurgents, which receives the same answer as his preceeding note. 
{Vol. Ill, pages 51, m.) 

Earl Euseell communicates report of the law officers that the ^^ ^^^ ^ 
Alabama did not receive her armament within the British do- • ' ■ ■ 
minions, and that no steps can be taken to prevent a repetition owing 
to the difficulty of ascertaining the intention of the parties making the 
shipments. ( Vol. Ill, page 63.) 

Mr. Seward sends copies of papers to Mr. Adams relating to ^^^ ^^^ ^^ 
the depredations of the Alabama, and instructs him to send ' ' " 
copies to Earl Eussell. (Vol. Ill, pages 54-57.) 

Mr. SewOTd sends to Mr. Adams the resolutions of the New 
Yorli Chamber of (3ommerce. ( Vol. Ill, pages 61-63.) ' 

Informs him of further devastation by the Alabama on the ^^^ ^ 
high seas. {Vol. Ill, page 64.) 

Mr. Adams submits to Earl Russell copies of papers received ^^ ^^^ ^^ 
from Washington, and ftom the consul at Liverpool, relative 
to the depredations of the Alabama, and asks redress. {Vol. Ill, pages 
70-73.) 

Earl Eussell informs Mx'. Adams that her Majesty's govern- ^^ ^^ ^^ 
ment cannot admit their liability for the proceedings of the rebel 
cruiser, but thinks that amendments might advantageously be made 
to both the British and American laws. ( Vol. Ill, pages 88-92.) 

Further correspondence on this subject produces no eflfect, {vol. Ill, 
pages 93-100, 114-118, 164, 164.) Earl Eussell expresses the hopes 
that no further claims will be made. (Page 1G4.) 

Sinking of the Hatteras. imj^.!:. 

Her crew taken to Port Eoyal, Jamaica, where the Alabama ^^^ ^ ^^ 
is repaired and receives provisions and coal. The British ad- 
miral makes Semmes a visit on board of his vessel, which is treated like 
a regular ship of war. {Claims, &c., vol. IIl,page 150; Brit. Blue Book, 
N. America, No. 1, 1866, page 141.) 

The Alabama enters Saldanha Bay, Cape Colony, where she ^^ ^ 
discharges her prisoners, is painted, &o. (Fage 166,) 

She captures the Sea Bride off Cape Town. The United 
States consul protests against this outrage, bnt receives no sat- '°*^ *"'' "' 
9, supplies, &o., for the rebels, from 
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iefaction from the governor of the colony, {Claims, &c., vol. Ill, pages 
167-172.) 

Mr. Adams is instructed to inform Barl Russell that he must 
' '■ continue to give bim notice of claims. (Claims, t&c., vol. Ill, 
pages 17&-178. 
186! Qtt as -^^ ^** informs Earl Russell, and transmits further evidence. 
' "■ ' {Claims, &«., vol. Ill, pages 1^-201.) The Alabama coutinues 
her depredations on American commerce, for which no reparation is 
made by the British government, notwithstanding the continued pro- 
tests of Mr, Adams. ( Vol. Ill, pages 201-257.) 

BfcsL ^^^ coals at Singapore, where her commander is entertained 
by the officers of the garrison. (" My Adventures,'" cfcc, Semmes, 
pages 714, 715.) 

She is allowed to land her prisoners at Malacca. ("My AAven- 

asS3, Dec, 25. . „ „ -,Jl^ ' 

twres," asc, page 719.) 
The Alabama returns to Oape Town and takes in coal and 
' "* provisions. ("M/ J.(i»;em(M»'e«,'' c&c, jia^e 744.) 

She is sunk by the Kearsarge. {Claims, &c., vol. Ill, page 
"**"'"°"'" 257.) After this an extended correspondence takes place, the 
United States Government demanding the surrender of the prisoners 
carried to England by the yacht Deerhound. This demand is refused. 
{Claims, &c., ml. Ill, pages 258-313.) 

CHICKAMAUGA. 

British-built vessel, {manuscript dispatch, Dudley, 250,) to 
1S64, Mur. - ^_^^ blockide; arrived at Bermuda early iu April, (manuscript 
dispatch, Allen, 106.) Engaged in running blockade, with cotton, be- 
tween Bermuda and Wilmington. Then known as Edith. 
Left Wilmington in rebel service to cruise against commerce 
1864, (ici, 21, ^^ ^^^ United States ; made captures. Name changed to 
Chick am auga. 
Came into Bermuda; was allowed one week to make repairs, 
im, Nov, s, ^^^ 25 tojjg Qf eoal. 

196*, Nov, 15. Left Bermuda. 

At Wilmington, North Carolina, to unload guns and take in 
'°^ "'"'■ ^cargo of cotton. This vessel is also reported to have made 
captures under the name Olustee. 

CLARBHCB, 

The brig Clarence was captured by the rebel steamer Florida, May 6, 
1863, and manned with one twelve-pound howitzer, 20 men, and 2 offi- 
cers, under command of Lieutenant Eeed. She subsequently captured 
the bark Taeouy, June 12. The guns, &e., were transferred to the 
Tacony, and the Clarence burnt. The Clarence was cleared at the Liv- 
erpool custom-house, November 20, 1862, by W. & n. Laird. {Hunt's 
Merchants' Mag., vol, 53, 448.) 

THE IfLOEIDA. 

The iron screw steam-gunboat Oreto, or Florida, with three masts, 
bark-rigged, eight port-holes for guns, carrying sixteen guns, was built 
at Liverpool, February, 1862, 

Mr. Adams notified Lord Eussell and inclosed evidence. 

1S6S. ret, >^f^Y^j_ 2, Claims, page 593.) 
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Lord Erossell communicated a report of commisaionecs of cua- ^^ ^^^ ^ 
toms that the Oreto was a man-of-war built for the Italian gov- 
ernment, and was taking on board coal and ballast. {lb., page 595.) 

Mr. Adams again addressed Lord Eussell with farther evi- ^^ ^^ ^ 
dence. {lb., page 599.) 

Mr. Adams informed Mr. Seward.that the vessel had sailed. isKpApms., 

Lord Etissell acknowledged Mr. Adams's commnnications ^^^ ^^_ ^^ 
and said that inquiries would be made. {lb., page Gti2.) 

Lord Russel! informed Mr. Adams that the commissioners of ^^ ^ ^.^^ 
customs at Liverpool report that the Oreto cleared for Pal- 
ermo and Jamaica in ballast, and sailed with a crew of 52 men. {Page 
605.) 

Mr, Adams reported a conversabion with Lord Russell, in- ^^ ^^ ^ 
forming him of outrages committed by the Florida, or Oreto, 
apOQ American vessels, and of the conduct of the authorities of Nassau 
toward this vessel, which was deemed to be at variance with the proc- 
lamation of neutrality. {lb., page 608.) 

It appears from the consular records of the State Department that 
the Oreto was seized at Nassau on the 8th of June, by Her Majesty's 
gunboat Bnll-dog, for Infringement of the foreign enlistment act, and was 
released on the arrival of Captain Semmes at that port about that time; 
that she was again seized, libeled, tried in admiralty, and released on the 
3d of August. It appeared in evidence that she was, when seized, in 
the same state of armament and equipment as when she left Liverpool ; 
that the judge held that, had he been sitting as judge at Liverpool, he 
should have condemned her; but that his limited jurisdiction at Nassau 
prevented him from doing so. {Appendix to Alexandra case.) She left 
Nassau on the 9th of August; ran into Mobile 4th of September; 
sailed from there January 15, 1863. 

Mr, Adams gave Lord Russell additional evidence of the char- ^^ ^ ^ 
aeter of this vessel, {lb., pages 613, 614, 615. 

The Florida entered Nassau and the oflBcers dined with the ^^^ ^ 
governor; she took on board provisions, also chain-cable, and 
rigging, and ten or fifteen recruits, and sailed on the 31st instant. {lb., 
page 617.) 

Took on board coal and provisions at Barbadoes, under pro- ^^ ^^^ ^ 
test from United States consul. ' °' 

Mr. Adams communicated to Lord Eussell further evidence ^^ ^ ^ ^ 
of the character of this vessel. {lb., page 629.) ' '" ' 

Mr Adams communicated to Lord Eussell further inforraa- ^^ ^^ ^ ^^ 
tion concerning this vessel. {lb., page 637.) ' ""' 

Mr. Adams communicated to Lord Russell further evidence ^^ ^ ^^ 
in regard to this vessel. (lb., page 641.) "^ °"' 

Mr. Adams communicated to Lord Eussell further evidence ^^ ^^ ^^ 
of the abuse of the neutrality of the island of Bermuda in the ' "'' 
treatment of this vessel, saying that she was allowed to remain nine 
days in port, and to make that port a base of operations against Amer- 
ican commerce. (lb., page 651.) 

Lord Eussell informed Mr. Adams that Her Majesty's author- ^^^ 
ities at Bermuda had exhibited commendable strictness and ' "^ "' 
diligence in enforcing the regulations, and that no substantial deviation 
from their letter or spirit took place. {lb., page 653.) 

Mr. Adams communicated further evidence in regard to this ^^ ^ ^^ 
vessel. (lb., page 656.) Among these affidavits is evidence of 
her arriving in British waters. (J6,, 663.) Lord Kussell objected that 
this proof was not under oath, {ib., 660,) but it appears to have 
been taken before a notary. 
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JAPAN, ALIAS VIEGINIA, ALIAS GEORGIA. 

^ Britistt-ownetl vessel; was bnilt at Daubartoii, on tlie Clyde. 

issMaar. gj^^ ^^g equipped by a Liverpool firm — Jones & Co. Her 

crew was shipped by same Liverpool firm for ShaDghai, and sent around 

to Greenock in a steamer — Heron. She was entered on the 31st 

,S63, M.r. 31,^^ jjarch, 1863, as for Point de Galle and Hong Kong. ( Vol. 

II, pa^e 676.) 
She cleared on the 1st of April. She left her anchorage on lasi spni i. 
the 3d of April, ostensibly to try her engines, bat did not ises, AT.r:i a, 
return. She had no armament on leaving Greenock, but a few days 
after her departure [page 671) a. small steamer called the Alar, {page 
673,) freighted with guns, shot, shell, &c., aod having on board a part- 
ner of the Liverpool firm who had equipped her and shipped her crew, 
left New Haven and met the Georgia off the coast of France, near 
[Jahant. The cargo of the Alar was successfully transferred to the 
Georgia. 

Ou the 8th of April Mr. Adams brought the case to the atteu- 
18S3, lor: j..^^ ^j. |.j^^ British government, and repeatedly thereafter, as 
occasion arose, reminded Her Majesty's government of the unlawful and 
piratical character of the vessel. {Page 666.) 

The crew of the Georgia consisted of British subjects. On 
iBS3.Ai>rii9, ^^^ gj.j^ ^j. ^pj.j] aiieieft Brest on her cruise against commerce 
of the United States. {Page 687.) 
The Alar put into Plymouth on the llth of April, bringing 
'™'*'"""the Liverpool merchant, who had directed the proceedings 
throughout, and bringing also fifteen seamen who had refused to pro- 
ceed in the Georgia, on learning her character as a confederate cruiser. 
The rest of the crew remained. 

At the time of her departure the Georgia was registered as the prop- 
erty of a Liverpool merchant, a partner ot the firm which shipped the 
crew. She remained the property of this person until the 23d 
1683. j,.w ss.^j, jj^jip^ when the register was canceled, he notifying the col- 
lector of her sale to foreign owner, Edward Bates. {Page 677.) From 
the 1st of April to the 23d of June, the Georgia being still registered 
in the name of a Liverpool merchant, and thus his property, was carry- 
ing on a war with the United States, with whom Great Britain 
'"'^was at peace. During this period she captured the Dictator 
and burned her: captured and ransomed theGriswold. {Page 687. ) 

The crew of the Georgia was paid through the same Liverpool fi.rm. 
A copy of the advance-note used is to be found on page 683. After 
cruising in the Atlantic, burning and bonding a number of vessels, the 
Georgia put in at Simons' Bay, Cape of Good Hope, and calked her 
decks. At the end of two weeks she departed, continuing her depre- 
dations until the 38th of October, when she arrived at Cher- 
' '"""^bourg. {Page 687.) Many of the crew left the ship. The 
wages were all paid by the Liverpool firm. The same firm enlisted 
more men at Liverpool; sent them to Brest, (Pajjes 707, 708.) The 
Georgia left Cherbourg on a second cruise; was unsuccessful, 
1864, Ml 1. ^^^ returned to Liverpool on the 1st of May, 1864. It was dis- 
covered that she had been sold, aud Mr. Adams, on the 7th of 
i!«i,j.nBf. jijjig^ 1864, informed British government that United States 
did not recognize validity of sale in neutral port ; that the United 
States claimed right to seize vessel wherever she could be found. {Page 
710.) 
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Ou the 30tb of July she entered at the castom-house as load- 
ing for Lisbon and Africa, by Edward Bates, the pretended ™''""^'"'- 
owner. (Page 722.) On the llth.of Angnst she steamed out ^^ ^^ ^^ 
to sea, under British colors, bound tor Lisbon, to fill an engage- ' *"■ 
ment with the Portngueae government to carry mail from Lisbon to 
Africa. Before she reached Lisbon she was captured by CTuited States 
steamship Niagara, Captain Oraven commanding, and sent to Boston 
as a prize. (Page 720.) 

On the 13th of August, Jones & Co., of Liverpool, were tried ^^ ^^ 
for fitting out and enlisting men for the pirate Japan, alias ■*°'' 
Virginia, alias Oeorgia, before Lord Chief Justice Cockburn and a 
special jury. The jnry found them guilty, and the court fined John 
Jones and Eoberfc Highat iS50 each. 

THE NASHTILLB. 

Steamer Nashville, carrying two guns, and flying confed- 
erate flag, arrived at Bermuda on October 30, 1S61, having 
run out of Charleston on the night of October 26, 1801. (See page 538, 
Vol. II.) 

She took in a large supply of coal against the protest of the United 
States consul. (See pag-es 538,539, Vol. II.) Although the commander 
of the Nashville had told the governor that she was strictly a merchant- 
veasel, (see page 570, Vol. II,) nevertheless the governor ordered that 
she should be treated as a vessel of war, and unusual courtesies were 
extended to her officers by the officers of the garrison. [See pages 
540,541, Foi. II.) 

On the 5th of November, ISCl, she sailed from Bermuda, and ^^^ ^^^ ^ 
on the 19th of the same month fell in with the American packet- 
ship Harvey Birch, which she first plundered, and then burned, and on 
the 21st November she arrived at Southampton. (See pages 
640, 550, Foi. IX) isei. «=■.. "■! 

On the 28th November, 1861, in reply to a note from the ^^ ^^^ ^ 
American minister, Mr Adams, inquiring "as to the authority 
possessed by this vessel to commit so aggressive an act on the citizens 
of a friendly power, and then to claim a refuge in the harbors of Great 
Britain," Earl Bussell says : " I have to state that the Nashville appears 
to be a confederate vessel of war, her commander and officers have com- 
missions in the so-styled confederate navy ; some of them have written 
orders from the navy department at itichmond to report to Lieutenant 
Pegram" for duty "on board the Nashville, and her crew have signed 
articles to ship in the confederate navy." {Seepage 555, Toi. II.) 

The British authorities practically carried out their determination to 
consider the Nashville a regular man-of-war by detaining the United 
States man-of-war twenty-four hours after the former's departure from 
Southampton. (See j>a^e588, Vol.11.) 

After having been in port over two mouths, having undergone repairs, 
and having taken in a supply of coal, the Nashville sailed J'rom South- 
ampton on February 3. 1802. (See pages 563. 588, 589, 590, 
Vol. II.) ' 

On the 20th of February, 1862, the Nashville reached Ber- ^ ^^^ ^ 
mnda, having met with no vessels on the way. (See page 590, " ' ™ 
Vol. II.) 

While at Bermuda the Nashville was allowed to coal, notwithstanding 
the fact that, on the day before her arrival, the governor had informed 
the United States consul that the British government had determined 
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not to allow the formatiou in any British oolouy of a coal-depot, for 
the use of their vessels, by either the Government of the United States 
or of the so-styled Confederate States. {Seepages 590, 591, Vol. IL] 
ifiBi y b ' ^'^' ^^^^^i *^® United States consel at Bermuda, writes that 
■ ° " the NashviUe left Pebrnary i, having taken on board a hundred 
and fifty tons of coal; supposed destination, Charleston. {See page 591, 
Vol. II.) 

Nashville captured and burnt off Savannah by United States block- 
ade squadron. {Hunt's Merck. Mag., vol. 63, p. 447.) 

THE KAPPAHAKNOCK. 
The Eappahaanock -waa ftuilt for the British government, 
""' and named the Victor. She was sold by the admiralty in the 
early part of November, 1863. Her register, dated November 
1863, Ho., g^ giiows that Eobert Gorden Coleman, a British subject, of 
28 Clement's lane, London, was sole owner. ( Vol. II, page 736.) 
She was delivered to the purchaser on 10th November, at 
isea, No.. 10. gj,Qgj.,,ggg^ jjj J■^^ incomplete state, without masts, sails, or rig- 
ging. ( Vol. IV, page 586.) 

Preparations for a voyage were at once proceeded with rapidly, under 
the superintendence of the dOck-yard officials ; the captain of the gov- 
ernment yard having sanctioned the leave of absence to a party of rig- 
gers, they were placed on board by the master rigger, { Vol. II, page 732.) 
and continued work until two days after her arrival at Calais. ( Vol. II, 
pages 742, 743.) While at Sheerness her name was changed to the Scylla j 
the masts of Her Majesty's ship Cumberland were used as shears to set 
her masts; the engine room stores were put on board while she lay in 
the stream ; these consisted of gauge-cooks for the boilers, blocks, and 
otherthingshaviugthegovernment mark upon them ; they were ordered 
to be buried under the coal by Mr. Bumble, the chief inspector of 
machinery afloat at Sheerness, and Mr. Bamaey, the then captain. ( Vol. 
II, page 748.) 

It was given out that she was destined for a voyage to China. [Vol. 
II, page 741.) Mr. Eumble undoubtedly knew the true character of the 
ship; he with the captain introduced all the workmen on board, {Vol. 
Ily pages liS-lli;) he gave directions with i-espect to the rigging and 
other equipments; he engaged men in different capacities, ( Vol. II, page 
743,) and agreed with them as to wages. Similar services were rendered 
by the petty officers of the government yard. Mr. Bagshaw, a foreman 
in the boiler department, in the absence of Mr. Bumble, engaged boiler- 
makers to go to Calais, in which transaction Mr. Greathead, a chief en- 
gineer in the royal navy, also participated as paymaster to the families 
of the men. ( Vol. II, page 745.) 

She was prepared for service with the greatest secrecy and dispatch 
as a confederate privateer, under cover and protection which her for- 
mer ownership, proximity to the yard while being fitted out, and the 
employment of hands from the yard, threw around her. ( Vol. II, page 
724.) 

The equipment proceeded up to the 24th of ISovember. On 
ia63,N-iv,M. ^^^^ ^^y j.^^ parties interested in her appear to have received 
intelligence which changed their plans, ( Vol. II, page 734,) for in the 
evening of that day, about midnight, she suddenly made her departure, 
( Vol. II, page 732,) in a very incomplete condition, with Mr. Benben 
Harvey, the government pilot, in command, in tow of a tug-boat, {Vol. 
II, page 742.) The master rigger of Sheerness dock-yard was on board 
when she left, but returned in the tug. Bedding, blankets, and remain- 
ing part of her stores were put on board from the tug-boat which took 
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her out to sea. Soon after she left Sheerneas the ship's name (Scjlla) 
was painted from off her stern, ( Vol. II, page 734,} and the name Eap- 
pahannock was painted on. ( Vol. U, page 595.) 

She ariived at Calais in the night of Wednesday, the 25th ^^^ ^^ 
ot November, and entered the harbor the next day, {Vol. II, 
page 734,) just previous to which she raised the confederate flag. (Vol. 
11, page 742.} 

Dnring the stay at Calais of the Rappahannock, agents were employed 
in London and Liverpool i« procuring men to serve on her. {Vol. II, 
pages, 756-785.) Allotments were to be paid by Messrs. Jones & Co., 
of Liverpool. These certificates were all signed by Wm. V. A, Camp- 
bell, the commander of the JRappahannoek. {Vol II, page 762.) Mr. 
Bumble, who had arrived about the 1st of December, used his ^^ j,^ ^ 
influence to procnre enlistments. {Vol. II, page 745.) 

The Bappahannock remained at Calais until July 2, 1865, j^j^^^ 
when she left that port and arrived at Southampton on the 
4th, bearing the name of the Beatrice. {Vol. II, page 793.) ^^ ^ 
Here she coaled and made her way to Liverpool, where she ar- 
rived on the 7th of that month. I?roceedings were here insti- ^^ j^, ^ 
tuted against her by the United States Government. She was ' "' ' 
condemned and sold and the proceeds of the sale passed into the hands 
of the United States. 

Although without any technical evidence upon which to rest a remon- 
strance, the United States minister at Ijondon considered the case of 
the Rappahannock so peculiar as toiustify him in making a representa- 
tion to Her Majesty's government, which he did on the 28th of 
Jlovember, 1863. (Vol. II,paye127.) Earl Eussell replied on ^ °"' 
the 30th that the attention of the proper officers had been called ^^^ ^ 
to the matter, and that steps would be taken to verify the 
truth of the statements made. { Vol. Il,page 728.) Further representa- 
tions were made by Mr. Adams on the 5th ( Vol. II, page 729) ^ ^ ^ ^^ 
and 12tb. (Vol. II, page 733) of December, and again on the 
16th J Vol. II, page 735) of that month, supported by affidavits ^^ ^^ ^^ 
showing the preceedings in connection with her fitting out at '°'°' 
Sheerness, and the enlistment of men for service on her. On the l6th, 
{Vol. II, 737,) Earl Russeli, in reply to the notes of the 5th and 12th, 
stat-es that Her Majesty's government are fully determined to put in 
force the laws against any persons who have trangressed them in this 
matter. Further evidence was furnished by Mr, Adams on De- igos, dk. ss. 
cember 23, 1863, {Vol. II,page 738,) January 9, [Vol. II, page im.j.^», 
747,) April 5 {Vol. II, page 751) and 16, (Fo(. II, page 754,} ia6*.*MM6. 
and May 4 {Vol. II, page 771) and 23, 1864, (Vol. II, page 776.) ia«,H.,t!3. 
To these notes Earl Jiussell replied that the attention of the 
proper departments of Her M^esty's government had been 
called to the matter. 

RETEIBUTION, APTERWARD ETTA — SOHOONBE. 

Eebel cruiser ; originally a blockade-runner ; received armament from 
schooner Dixie ; captured several prizes. 

('ame into Nassau, and sold, in Bahamas, her prize schooner ^^ ^^^ ^, 
Hanover. (Manuscript dispatch, Hawley, 5.) ' ' ' 

Was sold herself in Bahamas. Name changed to Etta; Etta 
seized in Ifew York by United States authorities. Messrs. '^^""^ 
Eenouard & Co. have claim as owners against United States for dam- 
ages. {British Blue Boole, North America, 10, 1864.) 
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THE SHENANDOAH. 

On Octolier 8, 1864, the steamer Laurel, of about 300 tons, 
iest,o«, a, g]gj^j.g,^ f(.Qgj Liverpool, having on board a portiou of the late 
Alabama's crew, one hundred men, and six guns, monitions, and stores. 
{Page 318.) 

The steamer Sea King, built at Glasgow, of about 1,070 tons 
iflM, 0=1. s ^^^ 251} torse-power, cleared for Bombay, October 8, 186i, with 
a cargo of coal only. ( Vol. Ill, pages 319, 320.) 

Both vessels proceeded to an island near Madeira, where the cargo 
of gnus and munitions was transferred to the Sea King from the Laurel , 
the former now assuming the name of Shenandoah. {Pages 320, 321.) 

Mr. Adams submits affidavits concerning the Sea King to 
""'""■'■'"■ Lord Eussell'. (Page 325.) 

Earl Eussell transmits to Lord Lyons the dispatch of the 
IBM, iiM. 8. British consul at Teneriffe, showing how the Sea King was 
transferred to the confederates. (Page 331.) 

Lord Bussell acknowledges receipt of Mr. Adams's note of 
jBs*, Nov. 19. jj-p.pgjjjijgj. ^g^ ^jth the depositions. (Page 335.) 

Lord Hussell informs Mr. Adams that the sale of the Sea King 
jBto, F,b. 1. .^ g^^g^ Jo ]n3,Ye> been regular, (Page 337.) 

United States consul at Melbourne informs Mr. Seward of the 

1855. Feb. S3. j^j.j.^^,^j ^^ jjjg Shenaudoafa theire. She is recognized as a bel- 
ligerent, allowed to go into dock for repairs, to coal, and ship a crew, 
Authorities render assistance. (Pages 384-444.) 

Mr. Adams calls Lord Russell's attention to further proceed- 
1865, Mir. '.jj^gg Qf ^[|g Laurel at Nassau. Bemonstrates against her clear- 
ance with confederate mails, and demands her detention. [Page 339.) 
Lord Bussell replies that efforts were made to prevent viola- 
i8«5, M.r.111 ^.^^ ^^. j^^ ^^j Nassau, and will inquire as to her carrying con. 
federate mail. (Page 341.) 

Lord Bussell informs Mr. Adams that the proceedings of the 

18B5, ^'''^Laurel may have rendered her liable to capture on the high 

seas, but that carrying the mail was not unlawful. (Page 344.) 

Mr. Adams lays before Lord Bussell evidence of the Shenan- 

iBM., AprjL 7. ^oj^[j7g depredations in the Brazilian waters. {Pages 345-349.) 

Lord Bussell replies that Her Majesty's government have done 

1856, Mm 4, ^jj ^j^^j. gojjj^ ^ ^QQg legally to stop the evil complained of. 
(Pages 350-357.) 

Mr. Seward incloses to Mr. Adams the Melbourne dispatch 
'""■''and papers and a claim for indemnification, which Mr. Adams 
■ 3 to Lord Eussell on October 21, reviewing the Shenandoah's his- 
tory. (Pages 369-376 et seq. topa^e 444.) 

Lord Eussell acknowledges receipt of these papers. (Page 

Shenandoah arrives at Liverpool, and is surrendered and re- 
''eeived by British authorities. (Pages 444, 445.) 

Mr. Adams will receive the vessel, but calls for punishment 
'■ of her crew. (Page 447.) 

Earl Clarendon replies that attention will be given to Mr. 
''■ Adams's note. (Po^e 448. )_ 

Mr. Dudley gives the history of the Shenandoah's transfer 
■ to his custody. (Pages 454, 455.) 

Earl Clarendon informs Mr. Adams that the government 
"will not detain the Shenandoah's crew, and it is reported that 
none of them are British subjects. {Pages 460, 461.) 
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Jlr. Adams expresses Lis dissatisfaction to Lord Olarendon ^^^ ^^^ ^^ 
over the release of the crew. {Pages 462, i63.) 

Loril Clarendon represents, in reply, tliat no evidence is con- ^^^ ^^^ 
tallied in the papers heretofore submitted warranting a prosu- 
eution. {Pages 463, 464.) 

Keply of Lord Clarendon to Mr. Adams's note of October 31, ^^ ^^^ ^^ 
afflnninff that the action of bis government in relation to the 
Shenandoah ia according to law, and no other course was open to it thaa 
that followed. {Pa^es 464, 468.) 

Mr. Seward directs Mr. Adams to inform Lord Clarendon of ^^^ 
the Government's views as to the depredations of the Slienan- 
doah and release of her crew. {Pages 469, 470.) 

Mr. Adams transmits to Lord Clarendon full testimony con- ^^ ^ 
cerning the cruise of the Shenandoah, her arraameut and' crew. "^ 
{Pages 475-491.) 

The above acknowledged by Lord Clarendon. {Page i91.) isis. csc. m. 

Lord Clarendon states that Mr. Adams's letter of December 
28 contains the flrst evidence submitted bearing on the piracy '™'' ■'"'' '"' 
of Waddell, and breach of the foreign-enlistment act, but it was not suffi- 
cient for conviction. {Pages 491-493.) 

Lord Clarendon to Sir F. Bruce replies to Mr. Seward's dis- 
patch of November 30, affirming the strictly legal conduct of '*"'■ ■''"■ '* 
his government in discharging the Shenandoah's crew, and refusal to 
prosecute forpiracy. Inquiries will be made concerning the action of the 
Melbourne authorities. {Pages 494-498.) 

Mr. Seward informs Sir F. Bruce, in reply to Ijord Clarendon's 
dispatch of Januaiy 19, that the convictions of his government "°* ^"^ °' 
had not been changed thereby. {Page 498.) 

Lord Clarendon reviews the testimony submitted by Mr, 
Adams on December 28, with a letter Irora the governor of Vic- '*°°'-"""^ 
toria, as to the charges concerning the action of the authorities there, 
and the enlistment of seamen on the Shenandoah. {Pages 499-507.) 

THE SUMTER. 

The Sumter was an American-built vessel, trading between 
New Orleans and Havana. 

Having been armed and equipped as a vessel of war, she ran 
the blockade at New Orleans. ia9i,junE30, 

Mr. Adams informed Lord Eussell that she had been supp!ie<l 
with coal and other necessaries at Trinidad, which is complained ^'' ^""' ™' 
of as a breach of the proclamation of neutrality. ( Vol. 11 Claims, page 
iSi, 5.) 

Lord Eussell denied that there had been, in what was done, a 
violation of neutrality. ( lb., page 486.) '™'' ""' *■ 

She arrived at Gibraltar, where she received a new anchor 
and cable. Owing to the representations of the American con- ""' '""' "" 
sul, she was not able to supply herself with coal. 

She was sold at auetiou. (lb., 510.) las, n^. u. 

She proceeded to Liverpool, {lb., 619, 620,) i^ ^^^ ^, 

Mr. Adams invited Lord Enssell's attention, claiming that '^^a: F^b: it 
the sale was invalid, and that her remaining in port was in violation of 
the Queen's proclamation. Lord Kussell denied this,and a correspond- 
ence ensued. [Jb., page 520 et seq.) 

She sailed from Liverpool with a cargo of guns and supplies, 
and was afterward wrecked at Charleston. i8aa,j,.ir3. 

23 H 
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THE TALLAHASSEE. 

Tbis vessel wasorigiually a bloekade-runuer, British-built, called the 
Atlanta. 

In 1864, as appears by a letter from Mr. Seward to Mr. 
IBM, Au,. IS. j^^^j^jjjg^ gjig j.gjj Qjjj^ (jf ■Wilmington armed, and commenced 
cruising and pillaging off New York. 

She was reconverted into a mercbantman, christened the Chameleon, 
and took iv cargo to Liverpool, where at the close of the war sbe was 
claimed by the United States and sold, and the proceeds paid to the 
credit of the United States. 

For the correspondence in regard to her see Vol. Ill Claims, page 314 



The Tacony, formerly the Clarence, Lieutenant Eeed, made 
iBfli, Jiins 36. gp^.ppjji captures, and was destroyed by her crew June 23, 186S, 
who left in the schooner Archer, and were subsequently captured by an 
exiiedition from Portland. {Hunt's MereJiant's Mag., vol. 53, 448.) 

THE TUSCALOOSA. 

The Tuscaloosa, originally called the Conrad, was captured 
1861, jii™ 3* ^^. j.j^^ coast of Brazil by the Alabama. Guns were placed 
upon her, and she was put in charge of a lieutenant and ten men, and 
.employed as tender of the Alabama. 

She entered Simon's Bay, remaining there seven days; her 
i9«i,i.a.r. gaj,go^aQ sold, to a British merchant in Cape Town. Shewas 
detained by British authorities, and subsequently released, with warn- 
ing to the captain of the Alabama that ships of war of the belligerents 
were not allowed to bring prizes into British ports. 

She made two captures in her character of rebel cruiser. [Claims, &c., 
vol. — .) 

3. AMOUNT OF CLAIMS. 

1. Claims belonging U> the United States. 

The United States should be reimbursed for all the actual outlay 
expended in the pursuit and capture of the rebel cruisers. 

They may also fairly claim, as representing the community, to be 
re-imbursed tor the outlay caused by the increased premium and en- 
hanced freights resulting from the special risk growing out of the ope- 
rations of the rebel cruisers fitted out in English ports. 

2. Claimfi of individuals. 

The following is believed to be a proximately complete statement of 
the amount of claims thus far presented to the Department of State for 
injuries committed by the rebel cruisers : 

By the Alabama $5, 245, 103 06 

By the Boston 400 00 

By the Chickamauga 114, 146 85 

Bv the Clarence 14, 520 00 

By the Florida. 3, 029, 448 98 

Bv the Georgia 326,35150 

By the Nashville 70, 583 95 
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By the Olustee $72, 8f.9 00 

By the Eetrihution 20, 982 26 

By the Bailie 5, 540 00 

By the SheDandoah 4, 470, 100 38 

By the Saniter 2,250 00 

By the Taeony . 8, iOO 00 

By the Tallahassee 272, 864 38 

Total 13, 602, 560 34 



It will EOt be denied that whatever obligation there may be to main- 
tain a nentral position in a war between two recognized soverign powers, 
exists certainly to an equal extent in civil war in which both psirties 
are recogniaed as belligerents, and with atill greater force in a contest 
laetween a frieudly government and an insargent portion of its popula- 
tion, whose resistance to its authority has not assumed the proportions 
and attained the probability of success to entitle it to be recognized by 
other nations as a belligerent. 

la 1867 the British government appointed a commission to inquire 
into and consider the character, working, and effect of the British laws 
available for the enforcement of neutrality during the existence of 
hostilities between other states with whom Great Britain was at peace. 
In 1868 this comi^nission made a report, containing, among other things 
in the appendix, a memorandum by Mr, Abbott (now Lord Teuterden) 
of the various f»reign enlistment acts of Great Britain and other coun- 
tries, including the United States. This memorandum is to be tbund 
in the fourth volume of Claims a.gainst Great Britain, page 93 et seq. 

It resulted from this report that the comprehensive enlistment act, 
which may be found in the " Foreign Helations for 1870," page 158, was 



It is not supposed that the liability of Great Britain to indemnify 
individual losses occasioned by the several cruisers will be seriously 
disputed, if it be first established that the cruisers were constructed, 
equipped, armed, or reinforced in her ports, in violation of her inter- 
national obligations to the United States. But to make that point sure, 
the following correspondence (not contained in Mr. Abbott's memo- 
randum) between Mr. Jefferson, then Secretary of State, and Mr. Ham- 
mond, British minister at Washington, is introdnced. This correspon- 
dence grew out of the illegal acts committed by French cruisers, alluded 
to in Mr. Abbott's memorandum. It is to be observed that this corres- 
pondence took place before any statute or municipal law had been 
enacted by the United States, and the duty of the United States in that 
respect is placed upon its international obligations to Great Britain; 
and also that the action of the United States was taken without any 
iuforraatiou furnished by any agent or representative of the British 
government. 

Mr. Jeffei'son to Mr. Hammond, 

Germantowk, November 14, 1793. 
Sir: I have to a«linowle3ge the receipt of your letter of tbe 7th instant on the 
subject of Ibe British ship Eoehaoiptou, taken and sent into Baitiniore by the FreDcli 
privftteer tbe Industry, an armed schooaer of San Domiaaio, nhiohisaaggestedto ha,vo 
augmented her force at Baltimore before the capture. On this circumstance, demand 
is grounded that the prize she has made shall be restored. 
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Before I proceed to the matters of fact in tliis oaae, I will take the liberty of calling 
your attention to tha rules which are to govern it. These are — 

1st, Tliat reatittitioQ of prizes haa been inadn by tiie Eieoutire of the United States 
only in the two coses of oaptare within their juriediction, by armed vessels originally 
constituted such without tne limits of the iJiiited States ; or, Sd, of eaptate either 
witliin or without their juriadiotion, by armed vessels, originally constitnted such 
within the limits of the United States, which last have been called proscribed vessels. 

9d. That all military eqaipmenta within the ports of the United States are forbidden 
to the vessels of the belligerent powers, even where they have been constituted vessels 
of war before their arrival in our ports; and where snch equipments have been made 
before deteotion, they are ordered to be suppressed when deCeoted, and the vessel re- 
duced to her original condition. But, if they escape detection altogether, depart and 
make prizes, the Executive has not undertraken to restore the prizes. 

With due care it cau scarcely happen that military equipments of any magnitude 
shall escape discovery; tliose which are small may sometimes, perhaps, escape, but to 
pnrsne these so far as to decide that the smallest circu instances of military equipment 
to a vessel in oui ports shall invalidate her prizes throngh all time, would be a mcHSure 
of incalculable consequences. And since our interference must be governed by some 
general rule, and between great and small equipments no practicable line of distinction 
can be drawn, it will be attended with less evil on tlie whole to rely on the elSoiency 
of the means of prevention, that they will reach with certainty equipments of any 
m^nitnde, and the great mass of those of smaller importance also; and if some should 
in the event escape all oar vigilance, to consider these as of the number of cases which 
will at times baffle the restraints of the wisest and best-guarded rules which human 
foresight can devise. And I think we may safely rely that since the regulations which 
got into a coorse of execution abont the middle of Angnst last, it is scarcely possible 
that equipmente of any importance should escape discovery. 

These principles showing that no demand of restitution lies on the ground of a 
mere military alteration, or an augnmentation of force, I will consider your letter only 
as a complaint that the orders of the President prohibiting these have not had their 
effect in the case of the Industry, and inquire whether, if this he so, it haa happened 
either from neglect or conLiivanee in those charged with the esecntion of these orders. 
For this we must resort to facts, which shall be taken from the evidence furnished by 
yonrself and the British vice-consul at Baltimore, and from that which shall accom- 
pany this letter. 

Abont the beginning of August the Industry is said to have arrived at Baltimore 
with the French fleet from San Domingo. The particular state of her armament on 
her arrival is lately questioned, but it is not questioned that slie was an armed vessel 
of some degree. The Executive having received an intimation that two vessels were 
equipping themselves at Baltimore for a cruise, a letter was, on the 6th of August, 
addressed by the Secretary of War to the governor of Maryland, desiring an inquiry 
into the fact. In bis abseiioe, the eseeutive council of Maryland charged one of their 
own body, the Hon, Mr, Kilty, with the inquiry. He preoeeded to Baltimore, and, 
after two days' examination, found no vessel answering the description of those which 
were the object of his inquiry. He then engaged the British vice-consul in the search, 
who was not able, any more than himself, to discover any such vessels. Captain Kilty, 
however, otiserving a schooner, which appeared to have been making some equipments 
for a cmise, to have added to her gnos, and made some alteration to her waist, thought 
these circumstances merited esaminatioa, though the rules of August had not yet 
appeared. Finding that his inquiries escited suspicion, and fearing the vessel might 
be withdrawn, he had her seized, and proceeded in the investigation. He found tuat 
she was the schooner Industry, Captain Carvin, from San Domingo ; that she had 
been an armed vessel for three years before her coming here, aud as late as April last 
had monnted sixteen guns; that she now mounted only twelve, and he could not learn 
that she had procured any of these or done anythingelse, essential to her as a pcLvatesr, 
at Baltimore. He therefore discharged her, and on the 33d of August tha executive 
council made the report to the Secretary of War, of which I inclose you a copy. 

About a fortnight after this (September 6) you added to a letter on other business a 
short paragraph, saying that you had lately received infurmatiou that a vessel named 
tbe Industry had, within the last five or sis weeks, been armed, manned, and equipped 
in tha port of Baltimore. The proceedings before mentioned, iiaving been in another 
Department, were not then fcnowu to me. I therefore could only communicate this 
paragraph to the proper Department. The separation of the Executive within aweek 
after prevented any explanations on the subject, and without them it was not in my 
power either to controvert or admit the information you had received. Under these 
circumstances I think you must be sensible, sir, that your conclusions from my silence, 
that I regarded the feet as proved, vras not a very necessary one. 

New inquiries at that time could not have prevented the departure of the privateer 

which she did 
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about the day of the tlato of yonr letter. After her amval new wHuessea have come 
lorward to prove that the lodiiatry had maile some military eqnipmniits at Baltimore 
before her cruise. The affidavits taken by the British vice-consul are dated about uiue 
or ten days after the date of your letter and arrival of the EoeUauipton ; aud we have 
only to latiieiit that those witnesses had not given their inforraation to the vice-consnl 
when Mr. Kilty engaged his aid in the inquiries he was makine, and when it would 
have had the effect of our detaining tlie privateer til! she Bhoaldnave reduced herself 
to the oundition in which she was when she arrived in our jiorta, if she had really 
added anything to her then force. But aupposing the testimony just and fall, {though 
taken etcparh, and not nuder the legal sanction of au oath,) yet the governoi^B refusal 
to restore the prize was perfectly proper, for, as has been before observed, restitution 
has never been made by the Exeontire, nor can be made, on a mere clandestine altera- 
tion or augmeotation of military equipment, which was all that the new testimony 
tended to prove. 

Notwithstanding, however, that the Fresident thought the information obtained on 
the former oceaBion had cleared this privateer from any well-gronudrd cause of arrest, 
yet that which yon have now offered opens a possibdity that the former was defective. 
He has, therefore, desired new ioqniry to be made before a magistrate legally anthor- 
ized to administer an oath and indifferent to both parties; anil should the result be 
tliat the vessel did really make any military equipments in our ports, instructions will 
be given to reduce her to her original condition whenever she shall again come into 

On the whole, sir, I hope you will perceive that, on the first intimation, through their 
own channels, aud without wailing fbt information on your part, that a vessel was 
making military equipments at Baltimore, the Exeontive took the best measnces fur 
inquiring into the fact, in order to prevent or snppreas such equipments ; that an officer 
of high respectability was charged with the inquiry ; that he made it with great dili- 
gence himself, and engaged similar inquiries on the part of your vice-consul ; that 
neither of them could find that this privateer had made suoh equipments, ar, of course, 
that there was any ground for reducing or detaining her ; that at the date of your 
letter of September 6 {the iirst intimation received from yon) the privateer was de- 
parted, had taken her prize.and that prize was arriving in port ; that the new evidence, 
taken ten days after that arrival, can produce no other effect than the institution of a 
new inquiry, and a reduction of the force of the privateer, should she appear to have 
litade any military alterations or augmentation, on her return into our ports; and that 
ill no part of this procedure is there the smallest ground for imputiug either negligence 
or connivance to any of the officers who have acted in it. 

1 have the honor to be, sir, with much respect, yours, &c., 

TH. JEFFERSON. 



Mr. Brici' to Mr, Knox, Secrelari/ of War, 

Ank.apolis, Md., 
In Council, August ^3, 1793. 

Sir : Your communications of the 6th instant arrived in the absence of Governor 
Lee, who is gone to the Virginia Springs. They were, of course, taken into considi 
atioii by the council, whose assistance the governor, tor reasons stated to you in li 
letter of the 6th June last, has constantly required In matters of this kind. We ii 
mediately adopted the expedient of deputing a member to Baltimore^ furnished wi 
all the authority we could ctmfer, to carry the views of the President intoeffect. Cap- 
tain Kilty, who accepted this mission, has returned, and reports as fallows : 

That on his arrival in Baltimow he began and for two days pursued a diligent ii 
qoiry respecting the two vessels said to be fitting out as privateers, without receivir 
any satisfactory account. That he then determined to interest the British vice-consi 
(Mr. Edward Thornton*) lu the search; accordingly he opened hisbnsines to thatgen- 
tleman, who he believes used every eudeavor to discover ihe privateers in qnep*'"" 
Lot without effect. That he (Captain Kilty) then took an actual observation, i 
public bat^^, of all the vessels in the harbor, and remained at length convinced that 
either those described by the Secretary of War were not there, or that they were not 
in such a state of preparation for cruising as to make it possible to discover their i" 
tention. Tbat he hod, however, observed at a wharf on Fell's Point a schooner mouu 
iug twelve guns. Although this vessel, as well from her size aa her having come 
■with the fleet from Sau Domingo, could not be the Virginia pilot-boat mentioned 
the Secretary of War's letter, yet as she seemed to have been making some eqnipmeui 
and was evidently intendedfot a cruise. Captain Kilty then ght it proper to make sou 

• Mr. Thornton was the lather of thepre*fiDldistiugiiiaked ceptesentalivu of H.B. M, at WHsbingti 
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inquiries respectiDg her. He did so, as fat as was consistent with his resolution not 
to alarm tboee concerned in her, until he ahoald have pub hioiself iu a coudition to 
seize her, if he should find it necessary. The cautious roanuet in which this consider- 
ation obliged bini to proceed rendered bis inteiligence very incomplete. Oa the whole, 
however, it appeared that she had added to her number of gnns and made some alter- 
ation to her waiat since her arrival with the fleet, but where the additional cannon 
were procured he contd not learn. Although the regulations on this subject had not 
then appeared, it occurred to him that uiilibary equipments (although partial ones) 
were not permitted in our ports, and while he was considering whether the cironm- 
acances he had discovered would justify him in detaining the vessel, ai-d had retnrned 
to Fell's Point to make a final observation and inquiry, he learned that an intimation of 
his design was on its way to her commander. Apprehendinjf, therefore, that sbe would 
□raw on into the stream, and malie a visit to her difficult, if not impracticable, he re- 
solved to get possession while it wiis in his power, and accordingly desired Mr. Gray- 
bill, tiie deputy marshal, to meet liim at an appointed hour with a few gentlemen who 
could be coQtidod in. TIaia being done Captain Kilty went on board and inquired for 
the captain and other officers, but none of them were there. He then gave the vessel 
In charge to Mr. Graybili, desiring him to do whatever was necessary to disable her 
from moving off. He then inquired without reserve respecting the equipments she 
had made in Baltimore, hut could not learn that she had procured guns or done any- 
thing that was essential to her as a privateer. That having left the vessel, he was 
about to return to the town for the purpose of finding the captain, who waa aaid to he 
there, but was surprised with the appearance of a cousideralile body of Frenchmen, 
with a leader and a drum at their head, marching hastily toward the schooner ; that 
being persuaded they intended to retake her, he opposed their progress, and some cir- 
cumstances of tumult ensued, which at length subsided by these people protesting 
tlieir ignorance of her having been taken hj^ authority. 

That the next morning Captain Kilty received a visit from the captain, Jean Baptiste 
Carvin, who is likewise owner of the schoonefr, and who with great temper asked the 
reasons of his vessel having been seized. That, on being informed that the principal 
ground of the measure was his having enlarged his numberof guns, heproduoecl papers 
signed by the proper officers at San Domingo, hy which it appeared that his vessel, 
called the '■ Industry," has carried gnus theae three years past, and that on the 11th of 
April last she mounted sixteen, and had a orew sufficient for privateering. He pro- 
duced likewise a commission or license for cruising, b^ which, as he esplained it, the 
prizes went to the government, and the captors received a reaaonable gratification. 
After exhibiting these papers, he asserted that he had procured no guns, or anything 
of a military nature, eseept a few spare rammers in Baltimore, hut that the guns he 
appeared to have mounted since his arrival were brought iu his hold. He auknowl- 
eilged the purchase of eome cordage and the cleaning the bottom of the veasnl, with 
other things of an indifferent nature, and concluded with demanding if the armed ves- 
sels in general in the harbor were not equally liable to detention with bis. 

That, without thinking himself obliged to give entire credit to all these declarations. 
Captain Kilty still found it impossible to disprove any of them, and, therotore, being 
satisfied that no repreaentation he should be able to make would induce or authi)rize 
the Federal Executive to continue the restriction he had laid on the vessel, but that, 
on the contrary, heavy damages would be incurred by the public for her detention, he 
resolved, after he should previously inquire of the French vice-consul respecting 
the authenticity of the documents exhibited by the captain, to release ihe vessel. Ao- 
cordingly, he waited on that officer, who, with great readineaa, said much more than 
waa required, and, this ceremony being finished, Captain Kilty directed Mr. Graybili 
to release the vessel. 

We have the honor to be, sir, &c., 



Mr. Ilamiaoad to Mr. Jeftrson. 

LiNSDOWN, November 22, 1793. 
Sir : I h.ive had the honor of receiving your letter of the 14th instant, upon which, 
as it auuonuces the fixed determinatiou of this Qovernment not to restore the British 
ship Koehampton, it is unnecessary for me to offer many observations, or to enter into 
a minute examination of the reasoning or the facts by which that determination ia 
justified. 

I cannot, however, avoid remarking, that although your position may be well found- 
ed, "that it would heameasureof incalculable consequences to decide, that the 8ma)!esi 
•s of military equipment to a vessel in" your "ports should invalidate her 
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prizes tbrnugh all timea;" it may also be a measure of iDCBlculable misohief to tbe 
general commerce of friendly powers (excepting tbat of France) trading with tlie 
United States, if the lofffesicircamstance-- of military equipment, stiperaddert to Frenoh 
privateers, in your ports, provided thoj elude the vigilance of the officers appointed 
to watch over proceedings of this nature, shall not be considered by this Gi)veriimeut 
as safficient to invalidate prizes brought into its porta by vessels under this predica^ 
ment. In the present case the facts are that the schooner Industry, aacording to the 
deposition of Benjamin Baker, of Baltimore, {at whose wharf and ship-yard she lay- 
daring her additional equipment,) had no more than four or six cannon mounted when 
she waa brought to his wharf; that, when she left it, " she had foar aix-poanders, eight 
four-poaaderf, and iiro kowitsers compleUily mounted;" and that, from Mr. Kilty's report, 
it appears that he himself was convinced that she had added to the number of her 
guns, and had made alterations of a wariilie nature ; but as he could not learn whence 
these additional cannon had been procured, he did not deem himself justiftable in re- 
fusino; his assent to the authenticity of the documents produced by the captain of the 
vessel, or in detaining her any longer. 

The privateer Industry waa therefore allowed to depart from Baltimore under an 
augmentation of force more than double to tbat of ^r original appearance in that port; 
and to wliich augmentation 1 have reason to believe that her subsequent capture of 
the ship Eoehaniptou is, in a great measure, if not entirely, to be imputed. 
I have the honor to be, with seutiioents of greatest respect, &c. 

The seventh article of the treaty of November 19, 1794, after reciting 
that certain merchants and others of His Britannic Majesty's snlyects 
had sustained loss and damage by the capture of their vessels and mer- 
chandise, talten by vessels originally armed in ports of the United States, 
agreed that in all such cases where restitution should not have been 
made, the complaints of the parties should be referred to commissioners, 
and the United States should undertake to pay to the claimants, in 
specie, without dedaction, the amount of such sums as should be 
awarded to them respectively by the commissioners. {8 Stat, at Large^ 
p. 131.) 

The history of the various steps subsequently taken by the Govern- 
ment of the United States, in its different branches, to maintain its 
sovereignty and to prevent violations of that sovereignty by agents or 
representatives of other powers at war with each other, are detailed at 
length and with faimesa by Mr. Abbott, in the memorandum already 
referred to. 

It is claimed as a fair result of a reWew of that history : Mrst That 
Great Britain, which is a great naval power, with a strong government, 
possessed of all the machinery requisite to enable it to perform its 
duties, was bound to prevent, at its own risk, the arming, equipping, or 
construction of any vessels whereby war could be carried on against 
the United States, upon the ocean, during the hostilities between the 
United States and the insurgents. Second. That in any partienlar case, 
failing of its duties in that respect, Great Britain was bound to arrest 
and detain any vessel escaping from its ports, whenever it should ap- 
pear within its jurisdiction. Third. That Great Britain was further 
bound to instruct its naval forces in all parts of the globe to arrest and 
detain vessels so escaping, whenever they should be met. 

In support of this proposition the following cases and authorities are 
cited : 

1. lieference is made to the correspondence during General Washing- 
ton's administration, above quoted, and to the treaty of 1794, already 
cited. 

2. To the speech of Mr. Canning, in 182.3, in Parliament, quoted in 
Pbillimore'is International Law, vol. 3, ;p, 217, as follows : 

If I wished (Mr. Canning said) for a guide in a system of neutrality, I should take 
that laid down by America in the days of the presidency of Washington and the secre- 
taryship of Jefferson. In 1793 complaints were made to the American Government 
that French ships were allowed to fit out and arm in American ports, for the purpose 
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of attackJDg Britisb veasels, in direct oppositiou to the laws of neutrality. Iium»(li- 
ately npno this representation the American GoveTnmeut held that ancb a fitting out 
was contrary to the laws of neutrality, and orders were issued prohibiting tlie arming 
of any I-'^noh vesHeLa in American porta. At New York a Freucb ves8« fitting out 
-was seized, delivered over to the tribunals, and condemned. Upon that OGcasiou the 
American Government held that anch fitting out of French ships in Americau ports, 
for the purpos* of omising against English vesaela, was incompatible with the sover- 
eignty of the United States, and tended to interrupt the pea«e and good nuderstand- 
Ing which subsisted between that conntry and Great Britain- 
Here, sir, [he added,] I contend is the principle upon which we ought to act. 

3. During the civil war raging in Portugal, iu 1827, 1828, 1829, four ves- 
sels left Plymouth osteDsibly for Brazil, witt six hundred and ii%-two 
officers and men. The British government of that day, believing that 
it was deetiued for Portugal, dispatched a fleet to Terceira, (which, it 
may be observed, was the place to which the Alabama first went after 
her departure from England,) with orders, if the exijedition appeared, 
to give them warning against hovering about or making any effort to 
effect a landing ; and, in case of their persistence against the warning, 
to drive them away from that neighborhood, and to keep sight of them 
nntil convinced that they had no intention of returning to the Western 
Islands or proceeding to Maderia. It became necessary in carrying out 
these orders to fire upon the expeditien. One man was killed, some 
were wounded, aiid the expedition was broken np. This act gave rise 
to an extended debate in Parliament, and the condnct of the govern- 
ment was approved. [Sansard, vols, 23 and 24 2f. 8. Annual Register 
History, &e., A. D. 1829, vol. 72,^. 187, et seq.) 

i. Mr. Phillimore says : " The courts of the North American United 
States have decided that foreign ships which have oft^uded against the 
laws of the United States, within theirjurisdiction, may be pursned and 
seizedupou the ocean, and rightfully brought into the ports of the United 
States for adjudication." {Vol. Ill, p. 238, Hose vs. HinsUy, 4 Granoh, 
287 ; Hudson vs. Questier, Or. 6, 284.) 

Mnch more evident is this right of capture at sea, when the offense 
is one against not merely municipal but internatiouat law. 

6. Sir Kobert Collier, on the 23d of July, 1862, on certain aflfldavits 
submitted to him, gave his opinion in regard to the Alabama, that it 
was difftcult to make out a stronger case of iufringetnent of the foreign- 
enlistment act, which, if not enforced on that occasion, was little better 
than a dead letter; and that it well de-served consideration whether, if 
the vessel were allowed to escape, the Federal Government would not 
have a serions ground of remonstrance. (3 Claims, p. 29.) 

This opinion was communicated ofBcially to Earl Busselt by Mr. Ad- 
ams, July 24, 1862, (3 Claims, p. 26,) and Sir Eobert Collier was, on tiie 
2d day of October, 1863, appointed solicitor-general in the same admin- 
istration, in the place of Sir Eoundel Palmer, made attorney-general. 

6. On the Ist of August, 1870, the new foreign-enlistment hill wasdis- 
cDssed in the House of Commons. In the course of debate the attorney- 
general said that " the honor and dignity of the Crown are compromised 
when the subjects of the Queen talie part in hostilities against an ally." 

Mr. Vernon Hareourt said that "no one would differ from Lord Bnsselt's 
dictum, that the case of the Alabama was a scandal to the taws of that 
country, and that those concerned in that disastrous fraud committed 
one of the most unpatriotic acts of which an Englishman had ever been 
guilty," And Sir Eoundel Palmer «aid that "i( was the duty of the state 
to r&press any attempt on the part of tJie private eitissen to oppose the ptibUo 
will to he neutral.^ (See Foreign Relations, 1870, p. 153, et seq.) 

On the 3d of August Mr. Vernon Hareourt said, in a subsequent de- 
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bate on the same bill, that " the policy of WashingtOTi in 1793 was the 
foundation of the whole of the modern practice on the subject of neu- 
trality." (Sansard, 3d series, vol. 203, p. 1507.) 

7. Thecaseof the" Intiernational" and her cargo, adjudicated in the court 
of admiralty, January 17, 1871, before Sir Robert Phillimore, arose under 
the uew foreign-enlistment act. In rendering the decision the distin- 
guished jurist said : 

This statute, passed duriug the last session, under whioh the antborlty of this court 
is now for the first time evoked, is, in my judgment, very important and very valnable ; 
strengtheninE the hands of Her Majesty's government, and eitabUag them to fiilflU more 
easily than heretofore that parlicular dass of international oUigatUms wkioh may arise out of 
the ctmduct of Her Majesty's eabjeQls toward belligerent foreiga states, wttA ichim Her Maj- 
esty is at peace. 

TheLondonTimesof January 18, 1871, commenting upon the decision, 
says: 

Thewar between France and Germany broke out toward the end of the laatsesaion, 
aii<i it was then remembered at the foreigD office that our foreign-enlistment aet was im- 
perfect, and that a royal commission had recommended its amendment in several 
particulars. A bill was accordingly introduced in hot haste and burned through Par- 

Aud the Saturday Eeview of the 21st of January, 1871, says : 

The Americans liave Seen, through Oieishole coarse of He Alabama eontrova'sy, fully 
justified in mainfoininj that d^ecUve legislatUm wovli in no case exempt a neatral state from 
the obUqaiions imposed by inlernatioBal lata. They were mistaken m supposing that the 
EnElisb goveruiiient relied on the unsound argument of inability todiijchar({e its duties, 
although Lord Russell on several occasions showed that the Knglish law was more 
striogent than that of the United States. If he had contended that Parliameat had not 
aitn«a the Crtmm with enffident poivera, Mr. Jdams or kia saccesaora might have conclvgively 
shou>n that foreign atates had notliing to do iirffft the international legielaSvn of England. 

8. Even Lord Bussell is disposed to admit that there was a negligence 
in the case of the Alabama that entailed a liability for her act : 

What I should esteem a reasonable answer is one enggested by Mr. Forster, the 
vice-president of the committee of council on education. 1 understand him t-o say that 
neither the secretary of state for foreign affairs nor the law-officers were in fault, hut 
the official persons employed at Liverpool were wanting in dne diligenoe, and that this 
country might, in reparation of that neglect, grant compensatiou for the losses incnrred 
by merchants in consequence of oaptares made by the Alabama. It appeared to me 
that,if the officers of the Gaston's were misled or blinded by the general pattiality to the 
cause of the South kuown to prevail at Liverpool, and that ajwitno/octe case of negli- 
gence oonld be made out, Ureat Britain might fairly grant a sum equivalent to the 
amount of losses snstained bv the captures of the Alabama. {Speet^m and Hispatehes of 
Barl Bti^eU, vol. % pp. S69, 360. 
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VII.-CLAIMS OF BRITISH SUBJECTS AOAINST THE UNITED 
STATES FOB LOSSES AND INJURIES "ARISING OUT OF ACTS 
COMMITTED DURING THE RECENT CIVIL WAR IN THE UNITED 
STATES." 



These must be examined npon principles applicable to public war. 
The British government has recognized the conflict as waged by one 
a«taal government against another. The Supreme Court of the United 
States, in Maaran vs. Insuraoee Company, saya : 

The CoQstitntiOD of the Uuitud Sbatea, which is the fnailameutal l»w of each and 
EiU of tfaeiu, not ouly afforded no countenance or anthorit; for these proceedinga, 
[those of the rebels,] but they were, in every part of tUem, in express disregard and 
violation of it. Still it cannot be deuied that by the nse of these unlawful aud uucou- 
stitutional means a government, in faet, was erected greater in territory than many of 
the old covemmeuts in Enrope, complete In the organization of all its parts, contain- 
ing wit^iu its limits more than eleven millions of people, and of sufftciant resources 
in men and money to carry on a civil war of uuesatnpled dimensions ; and during all 
which time the exercise of many belligerent rights were either conceded to it or were 
acquiesced in by the supreme government : such as the treatment of captives, both on 
land and sea, as prisoners of war ; the exchange of prisoners ; thair vessels oaptnred 
recogniaed as priaes of war and dealt with according ; their property seized on land 
referred to the judicial tribunals tor ai^iodioatlon ; their ports blockaded, and the 
blockade maintuined by a suitable force and duly notified to nontrnl powers, the sSjUie 
as la open and public war. (6 fFaUace, page 14.) 



Lord Stanley, afterward Earl Derby and prime minister of England, 
in a debate on the affairs of Greece, June 17, 1850, said : 

I do not understand that where, by no fault of a govrnment, offenses are committed 
against foreigners, the government is bound to indemnify those foreigners. The gov- 
ernment is bonnd to ^ord its protection to foreigners and to its own subjects alike, 
but British subjects before now have been pillaged in the Roman states and the Neapol- 
itan states, and I never heard of any demand against the government of either of 
those states. (Hansard, 3d aeiies, volaine 111, page 1:106.) 

In further support of the general propositiou that no government is 
responsible for injuries done to the inhabitants of the country, whether 
citizens or foreigners, by rebels or by alien enemies exercising in the 
particular locality or for the time being superior force against such gov- 
ernments, see Rutherford's Institutes, p. 509; Vattel, book 2, ch. 6, sec. 

73; Phillimore's International Law, vol. 1, sec. 218; Oalvo Dere- 

eho International, torn. 1, p. 387. 

When there was a revolt at LeghorD, the town was taken by storm by an Austrian 
corps, acting as auxiliaries of the Grand Dake of Tuscany. After the town had been 
taken, and wbeu resistance was over, some of these Austrian troops plundered the 
houses of certain British subjects. Among others, the house of a Mr. Hall was forcibly 
entered by a detachment, headed by an offtcer, which remained in the house for 
several hours, brought into the house the wives of the soldiers, broke open and plun- 
dered everything ftom the cellar to the garret, destroyed what they did not take 
away, carried away many of the things m the house, selling them to people !»'■ *^- 



fite, which was not far off, and returning afterward to take away other cargoes, 
his was done at the houses of Mr. Hall, ofa widow lady, and of other persons ; each 
of those houses having, as a matter of precaution, been marked visibly on the outside 
door as the residences of British subjeote, under the protection of the British consul. 
It was for these tosses that, upon legal advice, compensation bad been demanded. 
(Hansard, 3d sm-ies, ml. 113, j). 635.) 
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With reference to this afifair a correspondence ensned, which is cited 
in detai! in a note to Guillsiainiu's edition of Vattel, 1865, vol. 2, p. 4i). 
It is believed that this correspondeuce has never appeared in England. 
Tiiecopy herewith sabmitted was translated from a Spanisli- American 
imblicatiou. {Torres Gaicedo Union — Latino, Americana, pp. MS, 348.) 



Vienna, JprU 14, 18G0. 

We haveljeen informed with reference to the demand for indemniSoaCion which Eng- 
land makes against Tuscany for the alleged dani^s which Encltsh subjects had 
ea&Ted in Legbiorn, in conseqnauce of the suppression of the revolt which took place 
in that city in May of 1849. Such a claim, from alt points of view, is worthy the at- 
tention of tile imperial gofornmant. In fact, the injuries which gave room for this 
claim are atCribnted to the troops of His Majesty the Emperor, which acted oa the 
allies of the legitimate eovereign of Tuscany. On the other hand, independently of 
this circumstance, it waa natural that Austria, united to Tuscany hy so many close 
ties, and by ancient and modern treaties, should lend, and lends, a particular interest 
to whatever refers to tliut country. Finally, and it is the point of most importance, the 
English pretensions tend to raise a iinestion of principle, the solution of which is of 
the highest importance for the independence and security of all the states which main- 
tain friendly relations with Germany. 

The origin of the claim goes hack to the period in which the city of Leghorn was in 
full insurrection against the legitimate government. The Austrian troops called to 
re-establish theautjiorityof tlielaws were received at the cannon's mouth ; and firing 
upon them continued from the windows until the city waa captured. 

Our soldiers found themselves obliged to enter by force into warehouses and dwell- 
ings in order to ascertain if ailned men and mnnitious of war were not ttierein con- 
cealed. If, on such an occasion, and iu spite of the efl'orts of our officers to prevent 
disorder, there was such disorder ; and if some articles belonging to Englishmen were 
abstracted or destroyed by onr soldiers, irritated by the fight and by a blind and tena- 
cious resistance, is there caase for snrprise t Onght not that misfortune to be counted 
among the fatal and inevitable congeqnences of war ? 

It is under this point of view, sustained besides by the principles of right generally 
recognized, that the government of tbe Grand Duke has declared that be is not obliged 
to concede indemniHcation to those of his snbjects who have Buifered losses in conse- 
quence of the storming of the city of Leghorn, when it was obliged to surrender, after 
having refused all conciliatory propositions. 

In consequence, the government of the Grand Dukeof Tuscany has objected to treat 
the Euglisb more favorably than Lis own subjects. He has not thought it to be a 
duty to place the English subjects in a more advantageous position, by paying them 
in character of indemnity sums which are not paid to Tuscan subjects ; the more so, in- 
asmuch as if the foreigners had placed their persons and property in security, they 
would have been able to escape with ease the general misfortunes to which the iuhah- 
itants of a besieged city must submit themselves. 

These reasons, which the Tuscan government has opposed to the demands of Lord 
Palmerston, appear to us founded upon principles so high and so unquestionable, that 
with regret we have seen his excellency persist in such pretensions, notwithstanding 
the weight of those reasons. 

So far from desisting, the English embassador receives orders to persist energetic- 
ally, and to cause to be understood that if the claims were not admitted by the Tuscan 
government, England would be under the necessity of enforcing them by adopting en- 
ergetic means. 

By advice of the English embassador in riorence, Tuscany proposed to submit the 
matter to the arbitrament of a third power. Even though a mode of procedure had 
been adopted in this question which would have permitted a pacific solution, we can- 
not conceal that, in the presence of other analogous acts more recent and generally 
known, the categorical language of the English cabinet deia-nee to attract the attentigK of 
those states v-hichhave bem i» (te habit of giving a hospitable reception to Bnjf Msft aubjeets. 

However disposed the eimlised people of Europe mag be to expand the limits of tlie right of 
hcapitality, thsy tvill neeer do so to (fte extent of aeeording to f(rreignefs a more favorable' 
^--■U than that which the laws of ike countri/ assure to luitives. To place in doubt this 
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principle of public right, which we are resolved to maintaiu firm and unchangeable, 
and to claim for Englishmen estahlishad in a foreign oonntry an exceptional position, 
would be to force, so to say, the other states to place th«tnselves on guard i^ainaC the 
con8ec[uence8 of a pretension so contrary to their independence, btcause they would 
impose, even by force, other conditions npon the English subjeoto whom thny consent 
to reoeiye. 

We woald certainly be the first to adopt that necessary measure, which, it is neces- 
sary to confess, wonld form a notable contrast to tlie tendency of our epoch to aulll- 
ply and activate the oommercial rations between peoples, and to lessen the distance 
which separatee them. 

Let this be as it may, the first right of an inde^tendent state is to insure its sslf-pres- 
ei;yation by all the means in its power. From the time that a sovereign, availing liim- 
aelf of his right, finds himself obliged to have recourse to arms to suppress are inaurree- 
(ioptj and tkatitt the <svil war whUA resulta the property of foreigner) established iit ib^ eoart- 
try «s in jeopardy, in my mew it is a publit) misforimie, which fiyreignera shoals suffer as well 
as naUves, and tchich ^es not entitle ih^m to exoepiional in^mnitg, as they neither wonld 
have tbat i-ight if any other calamity should happen proceeding f^om the will of men. 

Such is, in its most simple expression, the questionable point saggested to the Tuscan 
government. We are impressed with the gravity of the conseqneuces which proceed 
from the question of knowing if the principle treated of ought or ought not to be re- 
spected ; and for this reason we obey the necessity of submitting it in the most frank 
manner to the examination of the British government. It belongs to it to weigh the 
question in its great wisdom and equity, and this will lead, as we nope, to a quick and 
satisfactory solution of the question which is being discussed. 

Yon are charged to read this dispatich to the minister of foreign relations of Great 
Britain. 



(See Torrea Caii>edo,p. 313.) 
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Dispatch from the Count of Msselrode to Bm'im Brunote. 

Saint Petbbsbdrgh, May 2, 1850. 

The cabinet of Saint Petersbnrgh adheres completely to the principles which have 
served as the basis to the demand of the cabinet of Vienna. Russia is too niucb in- 
terested in the maintenance of the independence of the secondary states and in the 
repose of Italy, and for this reason cannot but associate itself in this case with the 
sentiments and political views of Austria. 

According to the rules of public right, such as they are understood by Enssiau policy, 
it cannot be admitted that a sovereign, obliged, as was the Grand Duke of Tuscany, 
by the obstiaaog of h\e rebelXltm* »«*jeci« to retote a eity oceapied bg the insitrgmti, should be 
Miged to ind^n{fff farmgn suMeoie who mag have suffered damages in conseqaenee nf the 
assauU nndtrtalxn agaimt that.etly. 

Whm a person installs hirasey in a country oiha- than his own, he aee^ts (Ae possihititg of 
all the dangers lowhioh he may be exposed in that country. Leghorn revolted ; it was neces- 
sary to employ arms to reduce it. Some English proprietors have participated in the 
damages e^periouced by the native proprietors. Why should they alone have the right 
to be indemnified for their tosses, when the Tuscan government does not indemnify its 
own subjects! 

These reasons are so clear, that Tuscany, having applied to the Emperor, asking his 
arbitrament, the Emperor, notwithstanding the lively interest which he baa for Tns- 
canj, bas not been able to accede to its desire. It is not a question of figures, more or 
less ill amount, which is treated of, bnt of a principle, which his imperial M^^iesty can- 
not admit — that is to say, the principle of any indemnification whatever claimed as a 
legitimate right, much less wbea it is sought to eisaet it by force. It would have ap- 
peared that he implicitly sanctioned It had be offered his arbitration to the two parties, 
enpposing England had consented to adopt the expedient. 

AS Tuscany is disposed to tender conciliatory explanations, it could not enter into the 
iutentions of the Bussian government to dissuade it from a friendly arrangement with 
the English government. But the Emperor hopes, from the justice and moderation of 
the English government itself, that it will not, to obtain it, employ other than concil- 
iatory nieaus also; and the imperial cabinet ought, in so much as it is concerned, at 
once to make its reservations as to all that which it considers as in small conforoilty 
with the recognized maxims of the law of nations. 

The cabinet of London onght to recognize that one of the gravest que*tionsfor the inde- 
.pmdenee of all the states of tte eontinmt is being treated of. In effect, if what England 
attempts to establish at this moment with respect to Naples and Tuscany should come 
to he admitted as a precedent, it would result in placing British subjects abroad in an 
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exoeptional xwsition, vexy snperior to tho ailyant^es enjoyed by the inhabitanta of the 
other countries, and a, situation intolerable fur the govei'Qmeute who receive them. 



Instead of being, aa up to the present time, a benefit to the countries where they 
eaCabtish tbemsetves, and to which tliey bring, with tbeit wealth and industrial re- 
sources, the habits of morality and order which so boaorabl; distingoish ttie English 
people, their presenoe woald be a perpetual inconvenience, and, in certain cases, a real 
affltotion. Their presence would be, for the promoters of insurrections, ft stimulant to 
revolt, because, it behind the barrioadea there should be coutiuuatlf raised the threat* 
euing eveutualit; of futnre reclamations in favor ot English subjects who may have 
received injury iu their property by the suppression, all sovereigns, whom their posi- 
tions and respective weakness expose to the coercive measures of an English fleet, 
would become powerless in the presence of an insurrection ; they could not dare to use 
coercive means, and if they used them, would have to examine the details of the ope- 
ration, estimate the necessity or uselessness of this or that strategic measure, which 
iiiiglit expose the English to suffer losses; they would have, fiuallj', to recognize the 
Eoglish government as judge between sovereign and subject in matters of uivit war 
aod of interior government. 

The Emperor cannot, then, subscribe to such a theory. He will never oompromiae in 
the matter of the principles which he has J uat set forth. For, very mnoh disposed as he 
may be, anij as he always has been, to receive with benevolence individuala belonging 
to the British nation, his esteem for wlioae character is known, if claims like those 
which have been made gainst Naples aod Tuaoany may be sustained by force, he 
would be under the necessity of evamining and of fixing in a more formal way the con- 
ditions upon which he will henceforth consent to allow to British snbjects the right of 
residence and of property in his states. 

The Russian government hopes that the English cabinet will accept these reflections 
iu the impartial spirit in which they have been dictated, and that it will not lose sight 
<>i them In the course which it may adopt with respect to Naples and Tuscany. The 
cause of these is that of all meak stales v)h4)se existeaee U guaranteed alone by tJie maiateiianve 
of the tutelar prlndples wftieft havejast been invoked. At the present moment, more than 
ever, the respect or these principles by the great powers alone can preserve Europe 
from the greatest distnrtiances. 

Yon will communicate to Lord Palmerston this dispatoli, and yoa will give liim a 
copy of the same. 

HESSELEODE. 

(See Torres Caicedo, p. 348.) 

The United States followed these precedents wheu declining, in 1866, 
the request of our citizens that we should ask indeiuuities for their 
losses austaiiied in the bombardment of Valparaiso. See opinion of 
Attorney-General Staubery, (12 Opin., page 21,) See also correspond- 
ence between Mr, Secretary Marcy and the Coant de Sarttges. {Ux. 
Doc. No. 9, Senate, S5th Congress, 1st session.) 

3.— CAPTURES BY FEDERAL CKUISEK8. 
The rule on this subject was laid down, in terms which have become 
classical and accepted as the standard authority in all Europe, by Lord 
Mansfield, in the memoir on the Silesiau loan : 

The law of nations, fonnded npon justice, equity, convenience, and the reason of 
the thing, and confirmed by long usage, does nut allow of reprisals except in case of 
violent injuries directed or supported by the state, or justice absolutely denied in re 
miaiaie dubla bj all the tribunals, and a^rward by the prince. Where the judges are 
left free, aud give sentence aooordiog to their conscience, though it should be erro- 
neous, that would be no ground for reprisals. Upon doubtful questions, different men 
thiolc and judge diffitrently; and all a foreigner can desire is, that justice should be 
impartially administered to him, as it ia to the aubjeota of that prince in whoae courts 
the matter is tried. 

That our admirality courts had all the intelligence and impartiality 
that can be required was repeatedly admitted by leading members of 
the British government during the rebellion. The following extracts 
are selected for the reason that the speeches from which they are taken 
were made at a late period of the war, and after a very great number of 
adjudications had been made, and had become known to the British 
govern men t. 
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On the 12th February, 1864, in reply to strictures on some decisions 
in prize-cas«s, the attorney-general, Sir Eoundetl Palmer, said, in the 
House of Commona : 

Though, in the judgments of the United States prize-oontt there may be passages 
open to criticism npo i matters of le^ol theory, and although I am fiir &om saying that 
they have always applied the principles of law oorreotly to the facts of the case, yet I 
am not aware of one single decision pronounced during the war in any one of those 
courts which does not hear upon the face of it sigua of an honest intention to admin- 
ister the law as received in the United States ; and the case of the Springbok is no ex- 
ception to that rule. In all the throe points to wliicli wj honorable friend has referred, 
■whether or no the principles were rightly applied to the facts and evidence, the de- 
cision come to waa based on priiicipIeH, be they right or be they wrong, which were 
principles of our own prize-courts in the war with France. 

In the same debate Lord Palinerstou said: 

I think it right, however, to state, with regard to the Government of the United 
States, what has indeed been already stated by my hoooral^lo and learned friend, the 
attorney-general, that we have no reason to mistrust the equity and independence of 
the tribunals of the United States wWch have to try qnestions such as those now 
nnder discussion ; and it is but due to the Government of the United States to say 
that they have invariably received our representations in a spirit of respect, equity, 
and justice. And in proof of this, to show that, when we had a strong case of remon- 
strance, justice has been done to us by the United States, I need only refer t* the case 
of the Trent, in which tlje Government of the United States very handsomely and 
properly did justice tfl the demands we made, aud the rights they did not deny. 
Therefore, I think it is prejudicial to the good understanding between the two gov- 
ernments, which are on good terms, that we shonld here accuse a foreign government 
of that of which it is not guilty, and express mistrust of their equi^ty and fairness when 
nothing has occurred t« justify us in making these imputations. I think it only right, 
in regard to the tribunals and Government of the United States, to declare that snch 
accusations are not just, and that nothing has occurred to warrant them. 

The confidence of each of the two governmenta in the integrity and 
ability of the prize-courts of the other has, since all the transactions 
whicli can come under examination by the high commission, been 
evinced by an act without parallel in diplomatic history. 

The additional convention in relation to the slave-trade, concluded 
June 3, 187U, provides: 

Article III. 

It is agreed that in case of an American merchant vessel, searched by a British 
cruiser, being detained as having been engaged in tlie African slave-trade, or as having 
been fitted out for the purposes thereof, she shall be sent to New York or Key West, 
whichever shall he most accessible, for adjudication, or shall be handed over to a 
United States cruiser, if one shonld be available in the neighborhood of the capture; 
and that in the corresponding case of a British merchant vessel, sbarched by a United 
States cruiser, being detained as having been engaged in the African slave-trade, or 
as having been fitted ont for the purposes thereof, she shall be sent for adjudication 
to the nearest or most accessible Britisli colony, or shall be handed over to a British 
cruiser, if one should be available in the neighborhood of the captnre. 

Under this provision. Great Britain submits to the adjudication of 
our courts the validity of captures made by her own cruisers, and it re- 
sults frt)m this and from the fifth article of the original treaty, {12 Stat., 
3232,) tiiat if an American court pronounces against the capture of an 
American vessel by a British cruiser, and awards restitution with dam- 
ages, the British government stands engaged to pay such damages 
within one year. 



This head of possible inquiry by the high commission is treated with 
such general candor and fairness by Professor Mouutague Bernard, iu 
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Cliap. XVI of his "Neutrality of Great Britain during the American 
(Jivil War," and in Mr. Abbott's meuiorandum, appended to tlie report 
of the Eritisli com miasi oners on tlie laws of naturalization and allegi- 
ance, from which Professor Bernard makes considerable citation, that 
it seems unnecessary to do more than refer the high commission to those 
papers. 

It may be convenient, however, to furnish references to some of the 
authorities which ealabliah the liability of persons domiciled, for com- 
mercial purposes, in a belligerent region to be treated as indistinguish. 
able from the active enemies, lu the midst of whom they are found. 

Professor Abdy's edition of Kent on International Law, chap, v 
ing section iv of Kent's Oommentaries, vol. 1, page 75, et seq., of origi^ 
iial pagination; Wildmaii Inter. Law, vol. 2, page 49 and page 78; 
Phillimore, vol. 3, page 128; Calvo, tome 1, page 292; The Pizarro, 
(2 Wheaton, 246;) Laurent's case, Joint commission under treaty of 
1853, between the United States and Great Britain, page 120 et seq. 

Note. 

Since these instructions were given a British Wue-boolt, relating to 
the "Claims of British subjects against the United States Government, 
from the commencement of the civil war to the 30th of March, 1864," 
which had been reprinted in the diplomatic correspondence, submitted 
to Congress in the year 1864, (Diplomatic correspondence, 1864, part 
I, page 736,) has been reprinted in one of the leading journals of the 
conntry, with a view undoubtedly of enabling the public to see that 
most of the claims described in it have been disposed of. 

An analysis of that document shows the following results : 

Three hundred and twenty-one cases of the four hundred and fifty 
therein enumerated have been disposed of. 

Of these forty-three wei-e cases in which the British government re- 
fused to interfere, on the advice of the law ofBcers of the Orown. 

One hundred and sixty-seven cases have been condemned by the prize- 
courts of the United States. With the exception of one case, that of 
the Springbok, the Department of State is not aware of a disposition on 
the part of the British government to dissent to any final adjudication 
of the Supreme Court of the United States in a prize-case. The Su- 
preme Court has in several cases reversed condemnations made by the 
inferior tribunals of prizes, in some of ■which Congress has made appro- 
priations for the indemnifiicatiou of the owners of the property cap- 
tured. 

In most of the cases where it is stated that vessels have been con- 
demned, but that appeals are pending, the condemnations by the courts 
below have been sustained. 

In sixty-three cases it appears that property taken by the United 
States has been restored, and that persons imprisoned, or said to have 
been illegally enlisted, have been released. 

While the conferences were being held in Washington, a correspond- 
ence was going on in England between the foreign office and British 
subjects residing in Prance, and preferring claims for the loss of prop- 
erty since the entry of the German army into Prance. A portion of 
this correspondence has been published in Blue-Sook No. 4, for 1871, 
Franco-German War. The following letters from this publication bear 
directly upon the questions considered in this portion of the "conlideii- 
tial memoraudum." 
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Marl (franville to Lord Lyons. 

Foreign Office, January 11, 1871. 
My Lord r I have received your excellency's dispatch of the 6th ia- 
stant, inclosing a letter from Mr. Kirby, aa EngUsli gentleman, estab- 
lished with his family at La Ferl6 Imbanlt, complaining of the conduct 
of the Grerman troops in making requisitions on his property ; and I have 
to instruct you to acquaint that g'entleman that much as Her Majesty's 
government regret the iucouveuieuce and loss to which he and his 
femily were exposed, it is out of their power to interfere to obtain any 
redress for him, inasmuch as foreijjuers residing in a country which is 
the seait of war are equally liable with the natives of this country to have 
requisitions levied ou their property by the belligoreiits, 
I am, &c., 

GRANVILLE. 



Harl Granville to Mr. West, 

FoBEiaN Office, March 1, 1871. 
SlE: I have consulted the law-ofBeers of the Orown upon the point 
submitted to me in your dispatch of the 24th February, as to the claims 
of British subjects to be indeumifled for the loss of property during the 
war; and I have now to aecjuaint you that I am advised by them that 
Her Majesty's subjects resident in France, whose property has been 
destroyed during the war, cannot expect to be compensated, on the 
groiiud of their being British subjects, for losses which the necessities 
of war have brought upou them in common with French subjects. 
I am, &c,, 

OEANVILLE. 



Foreign Office, March 28, 1871. 

Sir: I am directed by Earl Granville to acknowledge the receipt of 
your letter of the 22d instant, containing a statement of certain property 
possessed by you in Paris and the neighborhood, and referring to the 
losses which yon state you have sustained in consequence of the occu- 
pation of such property by French and German troops, and requesting 
that your interests may be placed under the protection of Lord Lyons, 
with the object of your claim being ultimately urged upon the French 
government on account of such losses and dilapidations. 

I am now to inform you that Lord Granville has taken the opinion of 
the law-ofBcers of the Crown as to the liability of the French govern- 
ment to compensate British subjects resident in France for loss and 
damage to their property dnriug the late war, and that his lordship 
has been advised by them that the British subjects resident in France 
would have, in their opinion, no just ground of complaint against the 
French authorities in the event of their property having been destroyed 
by the invading armies ; their losses under such circumstances would 
be among the inevitable consequences of war raging in a state within 
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which they have chosen, as foreigners, to talie np their residence; ami 

wiih regard to such losses British sabjects wonUI not be entitled to 
claim any compensation from the Freneli authorities. 
I am, &<:., 

E. HAMMOND. 



Mr. Steivart to Earl Granville. — [Received August 31.) 

33 Upper Brunswick Place, 

Brigh'XON, Mart^i, 3U, 1871. 

My Lord : I Lave the honor to aclinowledge your lordship's letter 
of the 28th instant, in answer to mine of the 22d, on the subject of the 
losses I have sustained by the occupation of my houses in Paris and its 
neighborhood by French troops during the late war, informing me that 
your lordship had taken the opinion of tlie law-oflfieers of the Crown as 
to the liability of the French government to compensate British subjects 
resident in France iov loss and damage to their property during tlie 
late war; and that your lordship had been advised by them that 
British sobjects resident in France woold have, in their opinion, no 
just ground of oouiplaiut against the French authorities in the event of 
their property having been destroyed by the invsMling armies. 

I beg to submit to your lordship that my case does not come within 
the terras of the one submitted to the law-ofttcers of the Grown. At 
the com inencement of the siege of Paris all the inhabitants of Boulogne- 
sur-Seine were ordered by the French government to leave their houses, 
and my tenant at No. 5 Avenue des Princes, Boulogne sur-Seine, accord- 
ingly removed his furniture and gave up possession to the authorities, 
who occupied the preroisee for more than five months, with upward of 
150 French soldiers, who remained in it until the signature of the treaty 
of peace, and then lett it in tlie most ruinous conditon. Tlie German 
troops passed one night on the premises after the temporary occupation 
of Paris, but did no aitditional damage to the property. My other houses 
within the eneeinte of Paris were occupied wholly by French troops and 
French peasants. '-No destruction of property by invading armies" con- 
sequently took place in iny case. 

In my opinion, my claim is similar to that made by your lordship on 
the German Government for the loss sustained by British ship-owners 
whose vessels were seized and sunk near Bonen. In the one case ships 
were seized and destroyed by the German authorities ; and, in the other, 
houses were seized and destroyed by the French authorities, both be- 
longing to British subjects, and demanding similar compensation, 

I have now, therefore, to beg that your lonlship will be so good as to 
forward my claim on the French government to Lord Lyons, with a 
rerjuest that his excellency will give me such assist-ance aa may be 
required in his capacity of English ambassador, in order to iuducti the 
French government to entertain my claim when the proper time shall 
arrive for submitting it to the authorities. I beg, however, to add that 
I am informed that, by the law of France, compensation is due not only 
to foreigners, but to French subject^ for injury done to their property 
by invading armies, and for the occupation of their houses by French 
troops, and for damages resulting therefrom. I trust, therefore, that it 
will not be necessary to call for Lord Lyous's intervention. 

I have thought it my duty to trouble your lordship with this letter, 
24 H 
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in order that T may point oat the difference between my case and that 
submitted to the law-officers of the Crown, aiid I may add that I think 
it will be found that few British subjects are iu the same position as 1 
am with respect to my French property, 
I have, &c., 

CHAS. STEWAET. 



Viscount Enjield to Mr. Stewart. 

FoEBiGK Office, April 13, 1871. 

Sjk : I am directed by Earl Gmnville to acknowledge the receipt of 
your letter of the 30th ultimo, in which, with reference to the answer 
which Lord Granville caused to be returned to your letter of the 32d of 
March, respecting the losses which you state you have sustained by the 
occupation of yonr bouses in Paris and the neighborhood by French 
troops daring the war, you now submit that your case does not come 
within the terras of that which had been submitted to the law-officers 
of the Crown, aud upon whose opinion with reference thereto the 
answer to your representation had been founded, inasmuch as there 
was "no destruction of property by invading armies.'' but that the dam- 
age was caused in consequence of the occupation of your property by 
French troops, which property had been vacated by orders of the French 
authorities themselves. 

I am now to state to you that Lord G-ranville has taken the opinion 
of the law-officers upon your further application, and I ara to observe 
that Her Majesty's subjects resident in France cannot of right claim to 
be in a better position in respect to their immovable property in France 
than French subjects, and that, if you have been correctly informed as 
to the law of France, the intervention of Her Majesty's government 
will not be required to enable you to prefer a claim before the French 
authorities to compensation for any losses resulting to you from the oc- 
cupation of your houses by French troops. Bat whether you have been 
correc^y informed or not, Her Majesty's government cannot intervene, 
if you receive at the hands of the Fieneh government the same treat- 
ment which French subjects themselves r&teive. 

With regard to your allasion to the case of the British ships which 
have sunk at Rouen, I am to observe that there is no analogy between 
ships aud immovable property. 
I am, &c., 

ENFIELD. 



Another pertinent case has recently been decided by the British gov- 
ernment against a claimant. Mr. Worth, a British subject, cbiiNuid 
indemnity on account of imprisonment to which he was subjected Viy 
the German authorities on his capture, iu an attempt to escape froju 
Paris in a balloon. 

Lord Enfield, in a note of the 3d of April, informs Mr. Worth that 
Lord Granville regrets that, ^^after conitultation with the proper laiv-ad- 
viser of the Crown, he doe» not feel justified in placing such a claim on your 
{Mr, WortWs) behalf before Ote German government.'" — British Blue-Book, 
1871; Correspondence respecting the imprisonment of Mr. Worth by the 
Prtissians, 
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IV.-INSTEnCTIONS TO HER MAJESTY'S HIGH COMMISSIONERS. 



Earl Granville to Her Majestt/'s High Commissioners. 

Foreign Office, Febriiary 9, 1871. 

Mr Lord and Gentlemen: The Qaeen having beea graciously 
j)!ea8ed to appoint you to be Her Majesty's high commissioners to pro- 
ceed to WashiugtoQ lor the purpose of discussing in a friendly spirit with 
conimissiooers to be appointed by the Government of the United States 
the various questions on which differences have arisen between Great 
Britain and that country, and of treating for an agreement as to the 
mode of their amicable settlement, 1 inclose the necessary full powers, 
and have the honor to convey to you the following instructions for your 
guidance. 

It is the earnest desire of Her Majesty's government that the import- 
ant negotiation with which yon are intrusted should be conducted iu a 
mutually conciliatory disposition, and with unreserved frankness iu 
your communications with the high commissioners or members of the 
Government of the United States with whom you maybe placed iu 
communication, and they believe that this object cannot be better 
attained than by leaving you full discretion as to the manner in which. 
the subjects which may engage your attention should be discussed. 

The principal subjects will probably be — 

1. The fisheries. 

3. The free navigation of the river St. Lawrence and privilege of pass- 
age through the Canadian ca.nals. 

3. The transit of goods through Maine, and lumber trade down the 
river Saint John. 

i. The Manitoba boundary. 

5. The claims on account of the Alabama, Shenandoah, and certain 
other cruisers of the so-styled Confederate States. 

6. ITie San Juan water-boundary. 

7. The claims of British subjects arising out of the civil war. 

8. The claims of the people of Canada on account of the Fenian 
raids. 

9. The revision of the rules of maritime neutrality. 

Copies of all the correspondence which have been presented to Parlia- 
ment respecting these questions will be forwarded for yoar use. 

1. The fisheries. 

On the termination of the reciprocity treaty of tlie 3tli of June, 185i.. 
by the United States Government, the discussions respecting the rights 
of American fishermen under Article I of the convention of the 20th. of 
October, 1818, which had been set at rest by the reciprocity treaty,, 
were revived, and, althous'i temporary measures were talcen to avoid 
pressing with severity upon American fishermen by the adoption of a 
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system of licenses, it has been found impracticable to continue that 
system indefinitely, and, on its withdrawal, much excitement has been 
occasioned among the coast population of the Eastern States of the 
Union by the capture of boats engaged in illegal fishing, contrary to 
the convention of 1818. 

The correspondence will pat yon in possession of the facts of the sev- 
eral captures, and enable you to judge, and explain, if necessary, how 
far the pretensions of the American fishermen are exaggerated, and the 
leniency with which they have been treated under the directions of Her 
MajtiSty'a government and of the government of the Dominion by the 
officers charged with the protection of the British fisheries. 

Irrespective, however, of Che captures and confiscations of boats during 
the recent fishing season, there are, and have been for many years, dif- 
ferences of interpretation put upon the convention of 1818 by the re- 
siiective governments, which might, at any time, rise into serious 
importance. 

The two chief questions are : As to whether the expression " three 
marine miles of any of the coivsts, bays, creeks, or harbors of His Bri- 
tannic Majesty's dominions" should be taken to mean a limit of three 
miles from the coast-line, or a limit of three miles from a line drawn 
from headland to headland ; and whether the proviso that " the Ameri- 
can fishermen shall be admitted to enter such bays or harbors for the 
purpose of shelter, and of repairing damages therein, of purchasing 
wood, and of obtaining water, and tbr no other purpose whatever, is 
intended to exclude American vessels from coming inshore to traffic, 
transship fish, purchase stores, hire seamen, &c 

Her Majesty's government would be glad to learn that you were able 
to arrive at a conclusive understanding with the commissioners of the 
United States upon the disputed intetT)retation of the convention of 
1818: but they fear that you will find it expedient that a settlement 
sliould be arrived at by some other means, in which case they will be 
prepared for the whole question of the relations between the United 
8tat«8 and the British possessions in North America, as regards the 
fisheries, being referred for consideration and inquiry to an interna- 
tional commission, on which two commissioners, to be hereafter ap- 
pointed, in consultation with the government of the Dominion, should 
be the British representatives. 

Should the (lovemmeut of the United States concur in this, it would 
be advisable that no time should be lost in appointing commissioners on 
their side, and in the commission commencing its labors; and, as it is 
scarcely probable that the commissioners will be able to report, and a 
treaty be framed, before the commencement of the next fishing season, 
it would be also desirable that you should agree upon some means, by 
license or otherwise, by which disputes may be avoided in the mean- 
while. 

3. Free navigation of the river Saint Lawrence and privilege of passing 
through the Canadian canals. 

The President of the United States, in his message at the opening of 
Congress in December last, referred to the claim of free navigation of 
the river Saint Lawrence as being an occasion of difference between the 
two countries. 

The fourth article of the reciprocity treaty provided that the citizens 
and inhabitants of the United States should be allowed to navigat* the 
river Saint Lawrence and the cauals of Canada ; and Her Mnjesty's gov- 
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ermnent are not aware that any practical difflcuUy as to tlie free navi- 
gation of the Saint Lawrence has arisen since the abrogation of that 
treaty, 

The exclusive right to the navigation of the Saint Lawrence was main- 
tained by this country throughout the discussions between the two 
governments on the subject in 1824-'27, and has been acknowledfjed as 
existing by this article of the reciprocity treaty, uuder which the British 
government retained the right of suspending the privilege. 

Her Majesty's Government are, nevertheless, now willing to admit the 
principle of the navigation of the Saint Lawrence being free to the citi- 
zens of the United States, subject to such tolls and regulations as may be 
imposed equally ou British subjects. 

Xliis, however, cannot extend, except as a special privilege to the 
passage through the canals constructed by Canadian enterprise through 
British territory, without which, from the strength of the current and 
dangeronsrapids, the navigation of the Saint Lawrence cannot be profit- 
ably conducted ; and the best course will probably be found to be to 
refer these questions for detailed examination and mutual arrangement 
in relation t« the transit of goods in bond throngh Maine, Saint John 
Kiver lumber tra<le, navigation of Lake Michigan, passage through the 
canals in United States territory, and other similar matters, to the 
commissiou to be appointed to consider and report upon the fisheries. 

5. The Manitoba boundary. 

The President has already intimated to Congress that he is of opinion 
that the survey of the boundary along the forty-ninth parallel, which 
lias only been carried out across the Rocky Mountains to the Gulf of 
Ge-orgia, should be completed from the Lake of the Woods to the foot 
of the Rocky Mountains. 

In this Her Majesty's government concur, and will be ready to ap- 
point a commission for the purpose whenever the United States Govern- 
ment think fit. 

5. The Alabama, Shenandoah, (fie., claims. 

Under this head are comprised the claims against Great Britain for 
damagessustainedbythedepredationsof the Alabama, Shenandoah, and 
Georgia, the vessels which were furuished on account of the so-styled 
Confederate States and armed outside of British jurisdiction, and of the 
Florida, which, though built in England, was armed and equipped iu 
the port of Mobile. 

The history of these vessels is so fully explained in the long corre- 
spondence which has taken place with regard to them, that it is unneces- 
sary for me now to do more than point out that the claims which have 
been preferred on account of the Alabama stand on a diflferent footing 
to those arising from the captures made by the other cruisers ; in so far 
as the Alabama escaped from Liverpool after evidence had been sup- 
plied by the United Slates minister of the service for which she was 
iu tended, 

Her Majesty's government adhere to the principle of arbitration for 
the settlement of these claims, which was recognized and adopted in 
the convention signed by Lord Clarendon and Mr. Keverdy Johnson as 
being, in their opinion^ the most appropriate mode of settling this ques- 
tion; and, should arbitration be adopted. Her Majesty's government 
would concur, if the United States Government proposed it, in jurists 
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properly selecteil being made the arbibrators iDSbead of a sovereign or 
state, as provided in the late convpution. 

Although, however, Her Majesty's government are of opinion that 
arbitration is the moat appropriate mode of settlement, yon are at lib- 
erty to transmit for their consideration any other proposal which may 
be anggested for determiutng and closing the question of these claims. 

For tlie escape of the Alabama and consequent injury to the commerce 
of the United States, Her M^esty'a government authorize yon to express 
tlieir regret in such terms as would be agreeable to the Government of 
the United States and not inconsistent with the position hitherto main- 
tained by Uor Majesty's government as to the international obligations 
of neutral nations. 

6. The San Juan water-boundarff. 

The line of water-bonndary nnder the first article of the treaty of 
June 15, 1846, upon which the Britisii and American commissioners 
appointed lor its demarkation differed, was proposed by Lord Russell as 
a fit subject for arbitration in 1859; bnt, owing to the civil war, the 
negotiations tlien instituted were not brought to a conclusion, and it was 
not until the 14th of January, 1800, that a convention was signed be- 
tween Lord Clarendon and Mr. Keverdy Johnson for referring the mat- 
ter to an arbitrator; the president of the Swiss confederation being 
selected at the instance of the Government of the United States. 

Although this convention was recommended by the Senate Commit- 
tee on Foreign Afi'airs for ratification,* it has not been brought before the 
Senate, and the period within which its ratification should have taken 
place has now expired. 

This delay has been accounted for by the United States Government 
as having been occasioned by the delay, necessarily unavoidable, in 
carrying through the Imperial Parliament the measures required for 
enabling the naturalization treaty to be concluded ; the two treaties 
having been in the first instance included in the same negotiation under 
the protocol of tlie 10th of November, 1868, upon which the treaty of 
the 14th of January, 1869, was framed. 

The naturalization treaty having been ratified some months ago. Her 
Majesty's government trust that the Government of the United States 
will no longer hesitate to act upon the water-boundary treaty, which 
should in that case be appended to and form part of the general treaty 
for the mode of settlement of all outstanding differences which you are 
empowered to sign. 

Should, however, a form of arbitration admitting of more free discus- 
sion be preferred, Her Majesty's government would assent to such a pro- 
posal. 

7. The claims of British subjects. 

Through the negotiations on the Alabama, Shenandoah, &c., claims. 
Her Majesty's government have always urged that any satisfactory set- 
tlement of those claims must be accompanied by a simultaneous settle- 
ment of the claims of British subjects arising out of the civil war, and 
provision was made for this purpose in the claims convention. 

Her Majesty's government would expect that the Government of the 

United States would readily consent to all claims of British subjects 

against the United States, or of United States citizens against Great 

• Son Xoith Auiuiita, Ko. 1 , (IHfia,) p, 44. 
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Britain, being referred to a mixed flommissioQ, formefl of one commis- 
sionerfor each country and an anipire, as was done auder the conveu- 
tiou of the 8th of February, 1853. 

8. The claims of thepeopis of Canada on account of the Fenian raids. 

In connection with the claims of British subjects there is a claim on 
the part of the people of the Dominion of Ciiuada for losses in life and 
property and expenditure, occasioned by the fllibnstering raids on the 
Canadian frontier, carried on from the territory of the United States 
in the years 1866 and 1870. 

The gorernment of the Dominion having solicited Her Majesty's gov- 
ernment to bring this claim before the (roTernmeiitof the United States, 
were requested some time ago to prepare a statement to be submitted to 
that Government, but it has not yet been received. 

In the meanwhile the accompanying acconnt of the Fenian brotiier- 
hood, which has been drawn up by Lord Tenterden, will supply you with 
full information as to the encouragement and support rendered in the 
United States to this and other Irish-Americati revolutionary societies. 

9. Revision of rules of maritime neutrality. 

It would he desirable to take this opportunity to consider whether it 
might not be the interest of both Great Britain and the United States 
to hiy down certain rules of international comity in regard to the obliga- 
tions of maritime neutrality, not only to be acknowledged for observ- 
ance in their future relations, but to be recommended for adoption to the 
other maritime powers. 

1 have thus touched briefly upon the subjects likely, principally, to 
engage your attention, and have indicated the manner in which they 
may be possibly treated ; but Her Majesty's government wish you to 
understand that you are not thereby precluded from entertaining the 
consideration of other questions or making any suggestions you may 
think proper for their settlement. 

Her Majesty's government request, however, that if the mode of deal- 
ing with any particular matter which you may be disposed to agree to 
should vary materially from the manner of settlement to which 1 have 
informed you Her Majesty's government are prepared at once to assent, 
or, in case of any disagreement of importance occurring betweeii your- , 
selves and the American High Oomraissioners, you should at once report 
by telegraph', and await further instructions. 
I am, &o., 

GIIAXVII.LE. 



No. 2. 

Uarl Granville to Her Majesty's High Commissioners. 

Foreign Office, February 9, 1871. 

My Lord and Gentlemen : With reference to my other dispatch of 

this day's date, in which I have adverted to the revision of the rules 

of maritime neutrality as being one of the subjects which will probably 

be i)reseDted for your consideration, I have to state to you that the 
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extent to which a neutral country may be hereafter held just-Iy liable for 
the dispatch, after notice, of a vessel under similar circumstances to 
those in the case of the Alabama cannot l>e precisely detiued in the 
present stage of the controversy ; but there are other points in which it 
may be convenient to you to be informed beforehand that this govern- 
ment are willing to enter into an agieemeut. 

These are — 

That no vessel employed in the military or naval service of any bel- 
ligerent which shall have been equipped, fitted out, armed, or dispatched 
contrary to the neutrality of neutral state should be admitted into any 
port of that state. 

That prizes captured by such vessels, or otherwise captured in viola- 
tion of the neutrality of any state, should, if brought within the juris- 
diction of that state, be restored. 

That, in time of war, no vessel should be recognized as a ship of war, 
or received in any port of a neutral state as a ship of war, which has 
not been commissioned in some port in the actual occupation of the gov- 
ernment by whom her commission is issued. 

The flrst of these rules has been incorporated into the foreign-enlist- 
ment act, passed during the last year, and boththe first and second were 
included in the report of the royal commission for inquiring iuto the 
neutrality laws. 
I am, &e., 

GEAIfVILLE. 



No. 3. 

Earl Granville to the Lord High Commissioners. 

Foreign Office, February 9, 1871. 
My Lord and Grntlbmbn : I have to inform you that Lord Tenter- 
den has been appointed secretary of the High Commission, and will pro- 
ceed to Washington accordingly. 
I am, &(;., 

GRANVILLE. 
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V.-PROTOCOLS OF CONFERENCES. 



I.— PROTOCOL or CONFERENCE BETWEEN THE HIGH COMMISSIONERS ON 
THK PART OF THE UNITED 8TA.TE8 OP AMERICA AND THE HIGH COM- 
MISSIONERS ON THE PART OF GREAT BRITAIN. 

"Washington, February 27, 1871. 
The High Commissioners ha.■\^ng met, their full powers were respect- 
ively produced, which were fouud satisfaetory, and copies thereof ex- 
changed, ae follows : 

ULYSSES S. GRANT, President of the United States of America, to all 
who shall see these presmts, greeting : 

Know je that, reposing special trust and coufldence in the integrity 
and ability of Hamilton Fish, Secretary of State; Robert C. Schenck, 
Envoy Extraordinary and Minister Plenipotentiary to Great Britain; 
Samuel Selsou, an Associate Justice of the Supreme Court of the 
United States ; Ebenezer B. Hoar, of Ma^achusetta, and George H. 
Williams, of Oregon, I have nominated and, by and with the advice and 
consent of the Senate, do appoint them, jointly and severally, to be Com- 
missioners on the part of the United States, in a Joint High Commis- 
sion between the United States and Great Britain ; hereby empowering 
them, jointly and severally, to meet the Commisaioners appointed or to 
be appointed on behalf of Her Britannic Majesty, and with them to treat 
and discuss the mode of settlement of the diiferenfc questions which 
shall come before the said Joint High CommLssion, and the said o£Qce 
to hold and exercise during the pleasure of the President of the United 
States, for the time being. 

In testimony whereof 1 have caused these letters to be made patent, 
and the seal of the United States to be hereunto affixed. 

Given under my hand at the city of Washington, this t«nth day of 
February, in the year of onr Lord one thousand eight hun- 

[SBAi.] dred and seventy-one, and of the independence of the United 
States of America the ninety -fifth. 

U. S. GRANT. 

By the President: 

HAivnLTON Fish, 

Secretary of State. 

VICTORIA, Reg. — Victoria, by the Grace of God, Queen of the United 
itingdom of Great Britain and Ireland, defender of the Faith, (fee., i&c., 
<6c., To All and Singular to whom these Freseitts slutll come, Greeting! 

Whereas for the purpose of discussing in a friendly spirit, with Com- 
missioners to be appointed on the part of onr Good Friends The United 
States of America, the various questions on which differences have 
arisen between Us and Our said Good Friends, and of treating for an 
Agreement as to the mode of their amicable settlement. We have judged 
it expedient to invest fit persons with Full Power to conduct on Our Part 
the discussions in this behalf: — Know Te, therefore, that We, reposing 
especial Trust and Confidence in the Wisdom, Loyalty, Diligence, and 
CircuEnspectiou of Our Right Trawfcy and Eight WclI-beloved Cousin 
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and Ooimcillor (xeorge Frederick Samuel Earl de Grey and Barlof Eipon' 
Viscount Goderieb, Baron Grantham, a Baronet, a Peer of Our United 
Kingdom, President of our Mo«t Honourable Privy Council, Knight of 
Our Moat Noble Order of the Garter, &c., &c. ; of Oar Bight Trusty and 
Well-beloved Councillor Sir Stafford Henry Nortbcote, Baronet, a Mem- 
ber of Parliament, Companion of Our Most Honourable Order of the Bath, 
&c., &c, ; of Our Trusty and Well-beloved Sir Edward Tborntou, Knight 
Commander of Our Most Honourable Order of the Bath, Our Envoy 
Extraordinary and Minister Plenipotentiary to Our Good Friends The 
United States of America ; of Our Trasty and Well-beloved Sir Johu 
Alexander Maodonald, Knight Commander of Our Most Honourable 
Order of the Bath, a Member of Our Privy Council for Canada, and 
Minister of Justice and Attorney -General of our Dominion of Canada ; 
and of Our Trusty and Welt-beloved Montague Bernard, Esquire, Ohi- 
chele Professor of International Law in the University of Oxford ; have 
named, made, constituted, and appointed, as We do by these Presents, 
name, make, constitute, and appoint them Our undoubted High Com- 
missioners, Procurators, and Plenipotentiaries: — Giving to them, or to 
any three or more of tbem, all manner of Power and Authority to treat, 
adjustj and conclude with such Minister or Ministers as may be vested 
with similar Power and Authority on the part of Our Good Friends The 
United States of America, any Treaties, Conventions, or Agreements 
that may tend to the attainment of the above-mentioned end, and to 
sign for Us, and in Our Name, everything so agreed npon and concluded, 
and to do and transact all such other matters as may appertain to the 
finishing of the aforesaid work in as ample manuer and form, and with 
equal force and efficacy, as We Ourselves could do, if Personally Pres- 
ent: — Bngafting and Promising upon Our Koyal Word, that whatever 
things shall be so transacted and concluded by Our said High Commis- 
sioners, Procurators, and Plenipotentiaries, shall be agreed to, acknowl- 
edged, and accepted by Us in the fullest manner, and that We will never 
suffer, either in the whole or in part, any person whatsoever to infringe 
the same, or act contrary thereto, as far as it lies in Our Power. 

In Witness whereof We have caused the Great Seal of Our United 
Kingdom of Great Britain and Ireland to be affixed to these Presents, 
which We have signed with Our Royal Hand. 

Given at Our Court at Windsor Castle, the Sixteenth day of February, 
in the year of Our Lord One Thousand Eight Hundred and Seventy- 
One, and in the Thirty-Fourth Year of our Reign. 

It was proposed by the British High Commissioners that Mr. Fish, 
Secretary of State of the United States, should preside. 

The United States Commissioner stated that, although appreciating 
the proposal, they did not consider it necessary that a president should 
be named. 

The Bigh Commissioners, on the suggestion of Mr. Fish, requested 
Lord Tenterden, Secretary to the British High Commission, and Mr. 
Bancroft Davis, Assistant Secretary of State of the United States, act- 
ing as secretary to the United States High Commission, to undertake 
the duties of joint protocolists. 

The Bigh Commissioners then agreed that the subjects for discussion 
should be those mentioned in the following correspondence which had 
taken place between the two Govermuents. 
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1. Sir Edward, Tlwrnton to Mr. Fish. 

Washington, January 26, 1871. 

SiE: In compliance with an instruction which I have received from 
Earl Granville, I have the honor to state that Her Majesty's Government 
deem it of importance to the good relations which tliey are ever anxious 
should subsist and be strengthened between the United States and 
Great Britain, that a friendly and complete understanding should be 
come to between the two Governments as to the extent of the rights 
which belong to the citizens of the United States and Her Majesty's 
subjects, resijcctively, with reference to the fisheries on the coasts of 
Her M^esty's posaessiona iu Korth Amenoa, and as to any other ques- 
tions between them which affect the relations of the United States 
toward those possessions. 

As the consideration of these matters would, however, involve investi- 
gations of a somewhat complicated nature, and as it is very desirable 
that they should be thoroughly examined, I am directed by Lord Gmn- 
ville to propose to the Government of the United States the appoint- 
ment of a Joint High Commission, which shall be composed of members 
to be named by each Government; shall hold its sessions at Washington, 
and shall treat of and discuss the mode of settling the different ques- 
tions which have arisen out of the fisheries, as well as all those which 
affect the relations of the United States toward Her Majesty's posses- 
sions in North America. 

I am contident that this proposal will be met by your G^>vernment in 
the same cordial spirit of friendship which has induced Her Mjyesty's 
Government to tender it, and I cannot doubt that in that case the result 
will not fail to contribute to the maintenance of the good relations be- 
tween the two countries, which I am convinced the Government of the 
United States, aa well as that of Her Majesty, equally have at heart. 

I have the honor to be, with the highest consideration, sir, your most 
obedient, humble servant, 

EDWAED THORNTON. 

Hon. Hamilton Fish, d-c, t&o. 



2. Mr. FisA to Sir Edward Thoi-nton. 

Dbpahtment of State, 

Washin^on, January 30, 1871, 
Slit: T have the honor to acknowledge the receipt of your note of 
Januai-y ^6, in which you inform me, in compliance with instructions 
from Earl Granville, that Her Majesty's Government deem it of import- 
ance to the good relations which they are ever anxious should subsist 
and be strengthened between the United States and Great Britain, that 
a friendly and complete understanding should be come to between the 
two Governments as to the extent of the rights which belong to the 
citizens of the United States and Her Majesty's subjects, respectively, 
with reference to the flsheries on the coasts of Her Majesty's possessions 
in North America, and as to any other questions between tliem which 
aftect the relations of the United States toward those possesions ; and 
further, that as the consideration of these questions would involve 
investigations of a somewhat complicated nature, and as it is very 
desirable that they should be thoroughly examined, you are directed by 
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Lord Granville to propose to the Government of the United States the 
appoiiitajeat of a Joint High Commission, which shall be composed of 
members to be named by each Government; shall hold its sessions at 
Washington, an^l shall treat of and discuss tlie mode of settling the 
different qnestions which have arisen out of the iisheries, as well as all 
those which aflect the relations of the United States toward Her 
Majesty's possessions in North America. 

J have laid your note betbre the President, who instructs me to say 
that he shares with Her Majesty's Government the appreciation of the 
importance of a friendly and complete understanding between the two 
Governments with reference to the sulijeets specially suggested for the 
consideration of the projwsed Joint High Commission, and he fully 
recognizes the friendly spirit which has prompted the proposaL 

The President is, howe\'er, of the opinion that, without the adjust- 
ment of a class of qnestions not alluded to in your note, tie proposed 
High Commission would fail to establish the permanent relations and 
the sincere, substantial, and lasting friendship between the two Govern- 
ments which, in common with Her Majesty's Government, he desires 
should prevail. 

He thinks that the removal of the differences which arose dnring the 
rebellion in the Unit*'.d States, and wliich have existed since then, grow- 
ing out of the acts committed by the several vessels which have given 
rise to the claims generically known as the "Alabama" claims, will 
also be essential to the restoration of cordial and amicable relations 
between the two Governments, He directs me to say that should Her 
Majesty's Government accept this view of the matter, and assent that 
this subject also may be treated of by the proposed High Commission, 
and may thus be put in the way of a final and amicable settlement, this 
Government will, with much pleasure, appoint High Commissioners on 
the pai-t of the United States, to meet those who may be appointed on 
behalf of Her Majesty's Government, and will spare no efforts to secure, 
at the earliest practical moment, a just and amicable arrangement of 
all the questions which now unfortunntely stand in the way of an entire 
and abiding friendship between the two nations. 

I have the honor to be, with the highest consideration, sir, your obe- 
dient servant, 

HAMILTON FISH. 

Sir Edwaed Thornton, K. 0. B., &c., &c.j &c. 



3. Sir Edirard Thornton to Mr. Fish. 

Washington, February 1, 1871. 

SiE : I have the honor to acknowledge the receipt of your note of the 
30th ultimo, and to offer you my sincere and cordial thanks for the 
friendly and conciliatory spirit which pervades it. 

With reference to that part of it in which you state that the President 
thinks that the removal of the differences which arose during the rebel- 
lion in the United States, and which have existed since then, growing 
out of the acts committed by the several vessels which have given rise 
to the claims generically known as the "Alabama" claims, will also be 
essential to the restoration of cordial and amicable relations between 
the two Governments, I have the honor to inform you that I have sub- 
mitted to Earl Granville the opiuiou thus expressed by the President of 
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tile United States, the frietidliness of which, I beg you to believe, I fully 
appreciate. 

I aui now authorized by His Lordsliip to state that it would give Her 
Majesty's Government great satisfawtion if the claims commonly known 
by the name of the " Alabama" claims were submitted to the considera- 
tion of the same High Coiuinission by which Her Majesty's tcoveinment 
have proposed that the questions relating to the British possessions in 
ITorth America should be discussed, provided tbatallotherclaims, both 
of British subjects and citizens of the United States, arising out of a^ts 
committed during the recent civil war in this (lonntry, are similarly re- 
ferred to the same Commission. The expressionsniadeuseofin the name 
of the Pnisideut in your above-mentioned note, with regard to the "Ala- 
bama" claims, convince me that the Government of the United Stiites 
will consider it of importance that the«e causes of disputes between the 
two countries should also, and at the same time, be done away with, and 
that yon will enable me to convey to my Government the assent of the 
President to the addition which they thus propose to the duties of the 
High Commission, and which cannot fail to malie it more certain that 
its labors will lead to the removal of all differences between the two 
countries. 

I have the honor to be, with the highest consideration, sir, your most 
obedient, humble servant, 

EDWAED THORNIO>i'. 

Hon. Haicilton Fish, &c., tOc, &c. 



i. Mr. Fish to Sir Edtvard Thornton. 

Department of State, 

Washington, February 3, 1871. 

Sir : I have the honor to acknowledge the receipt of your note of 
the lat instant, in which you inform me that yon are authorized by Earl 
Granville to state that it would give Her Miijesty's Government great 
satisfaction if the claims commonly known by the name of the " Ala- 
bama claims " were submitted to the consideration of the same High Com- 
mission by which Her Majesty's Governnitiut have proposed that tlie 
questions relations to the British possessions in North America should 
be discussed, provided that all other claims, both of BritiaL subjects and 
citizeus of the United States, arising out of acts corainitted during the 
recent civil war in this country, are similarly referred to the same Com- 
misBion. 

I have laid your note before the President, and he has directed me 
to express the satisfaction with which he has received the intelligence 
that Earl Granville has authorized you to state that Her Majesty's Gov- 
ernment has accepted the views of this Government as to the dispositiou 
to be made of the so-called "Alabama claims." 

He also directs me to say, with reference to the remainder of your 
note, that if there be other and further claims of British subejcts, or of 
American citizeus, growing out of acts committed daring the recent civil 
war in this country, he assents to the propriety of their reference ttfthe 
same High Commission ) but he suggests that the High Conimissiotiers 
shall consider only such claims of this description as may be presented 
25 H 
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by the Governments of the respective claimants at an earlj- day, to be 
agreed upon by the Commissioners. 

I ha\'e the honor to be, with the highest consitieration, sir, your obe- 
dient servant, 

HAMILTOH^ FISH. 

Sir Edward Thornton, K. C. B., <&e., &(>., tte. 

The Commissioners further detennined that the discassion might 
include such other matters as might be mutually agreed upon. 

The meeting of the High Oommi^ioners was then adjourned to the 
4th of March. 

J. C. BATilCKOFT DAVIS. 
TENTEEDE2T. 



II.— PROTOCOL OP CONFERENCE BETWEEN THE HIGH COMMISSIOKEKS 

ON The part of the united states of ameeica and the high 

COMMISSIONERS OK THE PART OP GREAT BRITAIN. 

"Washington, March 4, lS7l. 

The High Commissioners having met, the protocol of the conference 
ield on the 27th of February was read and confirmed. 

At the commencement of the conference the United States High Com- 
missioners called attention to the provision in the Constitution of the 
United States by which the advice aud consent of the Senate is reiiiiired 
for tbe ratification of any treaty which may tie signed under the author- 
ity of the President. 

The British High Commissioners stated that they were acquainted 
■with this provision. 

The High Commissioners then proceeded with the consideration ot 
the matters referred to them. 

The conference was adjourned to the 6th of March. 

J. C. BASCEOFT HAVIS. 
TENTEIiDBN. 



III.— protocol of conference between THE HIGH COMMISSIONERS 
ON THE PART OF THE UNITED STATES OF AMERICA AND THE HIGH 
COMMISSIONERS ON THE PART OF GREAT BRITAIN. 

Washington, March 6, 1871. 
The High Commissioners having met, the protocol of the conference 
held on the 4th of March was read and confirmed. 

The High Commissioners then proceeded with the consideration of 
the matters referred to them. 
The coiifeceuce was adjourned to the 8th of March. 

J. 0. BANCROFT DAVIS. 
TENTEKDEN. 



,y Google 



GENERAL APPENDIX. 6H1 

IV.— PROTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSIONERS 
ON THE PART Of THE UNITED STATES OF AMERICA AND tHE HIGH 
COMMISSIONERS ON THE PART OF GREAT BRITAIN. 

Washington, March 8, 1871. 
The High Commissioners having met, the protocol of the conference 
held ou the 6th of March was read and conttrmecl. 

The High Commissioners then proceeded with the consideration of 
the matters referred to them. 
The conference was adjourned to the 9th of March. 

J. C. BANOEOFT DAVIS. 
TENTEKDEN. 



v.— PROTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSIONERS 
ON THE FART Of THE UNITED STATES OF AMERICA AND THE HIGH 
COMMISSIONERS ON THE PART OF GREAT BRITAIN. 

WASHiHGa'ON, March 9, 1871. 
The High Commissioners having met, the protocol of the conference 
held on the 8th of Jlareh was read and conflrined. 

The High Commissioners then proceeded with the consideration of 
the matters referred to them. 
The conference was adjourned to the 10th of March. 

J. C. BANUEOT'T DAVIS. 
TENTEEDEN. 



VI,— PROTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSIONERS 
ON THE PART OF THE UNITED STATES OF AMERICA AND THE HIGH 
COMMISSIONERS ON THE PART OF GREAT BRITAIN. 

■\VASHiHGa'ON, March 10, 1871. 
The High Commissioners having met, the protocol of the conference 
held on the 9th of March was read and confirmed. 

The High Commissioners then proceeded with the consideration of 
the matters referred to them. 

The conference was adjourned to the 13th of March. 

J. C. BANCEOFT DAVIS. 
TENTEEDEF. 



VII.— PROTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSIONERS 
ON THE PART OF THE UNITED STATES OF AMERICA AND THE HIGH 
COMMISSIONERS ON THE FART OF GREAT BRITAIN. 

"Washington, March 13, 1871. 
The High Commissioners having met, the protocol of the conference 
held ou the 10th of March was read and conflimed. 

The High Commissioners then proceeded with the consideration of 
the matters referred to them. 
The conference was adjourned to the 14th of March. 

J, C. BANCROFT DAVIS. 
TENTEEDEN. 
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VIII.— PROTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSIONERS 
OF THE PART OF THE UNITED STATES OF AMERICA AND THE HIGH 
COMMISSIONERS ON THE PART OF GREAT BRITAIN. 

"Washington, March 14, 1871. 

The High Commissioners having met, the protocol of the conference 
held on the 13th of March was read and confirmed. 

The High Commissioners then proceeded with the consideration ot 
the matters referred to them. 

The conference was adjourned to the 15th of March. 



IX.— PROTOCOL OP CONFERENCE BETWEEN THE HIGH COMMISSIONERS 
ON THE PART OF THE UNITED STATES OF AMERICA AND THE HIGH 
COMMISSIONERS ON THE PAKT OF GREAT BRITAIN. 

Washington, MareJi 15, 1871. 
The High Commissioners having met, tlie protocol of the conference 
held on the 14th of March was read and confirmed. 

The High Commissioners then i)roceeded with the consideration of 
the matters referred to tbem. 
The conference was adjourned to the 16th of March. 

J. C. BAXCEOPT DAVIS. 
TENTEBDEN. 



X,— PROTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSIONERS ON 
THE PART OF THE UNITED STATES OF AMERICA AND THE HIGH COM- 
MISSIONERS ON THE PAKT OF GKE.4T BRITAIN. 

Washington, March 16, 1871. 
The High Commissioners having met, the protocol of the conference 
held on the 15th of March was read and confirmed. 

The High Commissioners then proceeded with the consideration of 
the matters referred to them. 
Tbe conference was adjourned to the 17ch of March. 

J. C. BANCROFT DAVIS. 
TEXTEKDEN. 



SI.— PROTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSIONERS 
ON THE PART OF THE UNITED STATES OF AMERICA AND THE HIGH 
COMMISSIONERS ON THE PART OF GREAT BRITAIN. 

Washington, March 17, 1871. 
The Higli Commissioners having met, the protocol of the conference 
held on the 16th of March was read and confirmed. 

The High Commissioners then procectied with the consideration of 
the matters referred to them. 

The conference was adjourned to the 18th of March. 

J. C. BANCROFT DAVIS. 
TENTEKDEN. 
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XII.— PROTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSIONERS 
ON THE PART OF THE UNITED STATES OF AMERICA AND THE HIGH 
COMMISSIONERS ON THE PART OF GREAT BRITAIN. 

Washington, Marcli 18, 1871. 
Tlie High Ooiumissionera having met, the protocol of thw conference 
heM ou tbe 17th of March was read and confiruied. 

The High Oomniisaioners then proceeded with the consideration of the 
matters referred to them. 
The conference was adjourned to the 20th of March. 

J. (!. BANCROFT DAVIS. 
TENTERDE'S. 



XIII.— PROTOCOL OF CONFERENCE BETWEES THE HIGH COMMISSIONERS 
ON THE PART OF THE UNITED S I'ATES OF AMERICA AND THE HIGH 
COMMISSIONERS ON THE PART OF GREAT BRITAIN. 

WabhihgTON, March 20, 1871. 
The High Commissioners having met, the protocol of th6 conference 
held on the 18th of Maroh was read and confirmed. 

The High Commissioners then proceeded with the consideration of 
the matters referrexl to them. 
The conference was adjourned to the 22d of March. 

J. C. BANCROFT DAVIS. 
TENTEEDES. 



XIV.— PROTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSIONERS 
ON THE PART OF THE UNtTED STATES OF AMERICA AND THE HIGH 
COMMISSIONERS ON THE PART OF GREAT BRITAIN. 

Washington, March 22, 1871. 
The High Commissioners having met, the protocol of the conference 
held on the 2(lth of March was read and confirmed. 

The High Commissioners then proceeded witli the consideration of 
the matters referred to them. 
The conference was adjourned to the 23d of March. 

J. C. BANCROFT DAVIS. 
TENTEEDEN. 



Xy.— PROTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSIONERS 
ON THE PART OF THE UNITED STATES OF AMERICA AND THE HIGH 
COMMISSIONERS ON THE PART OF GREAT BRITAIN. 

Washington, March 23, 1871. 
The High Oommissionera having met, the protocol of the conference 
held on the 22d of March was read and confirmed. 

The High Commissioners then proceeded with the consideration of 
the matters referred to them. 
The conference was adjourned to the 25th of March. 

J. C. BANCROFT DAVIS. 
TENTEEDEN. 



,,..i.o.vGoogIc 



390 GENERAL APPENDIX. 

XVI.-PR0TOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSIONERS 

ON THE PART OF THE UNITED STATES OF AMERICA AND TUE HIGH 

COMMISSIONERS ON THE PABT OF GREAT BRITAIN. 

Washington, Jlareli 25, 1871. 

The Higli Oommiasioiiers hiiviug mot, the protocol of the conference 
heUl on the 23d of March was read and confirmed. 

The High Commissioners then proceeded with the consideration of 
the matters referred to them. 

The conference was adjourned to the 27th of March. 

j. c. bancroft davis. 
tenteede:s. 



XVII.— PROTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSIONERS 
ON THE PART OF THE UNITED STATES OF AMERICA AND THE HIGH 
COMMISSIONERS ON THE PART OF GREAT BRITAIN. 

Washington, March 27, 1871, 
The High OommissioQera having met, the protocol of the conference 
held on the 25th of March was read and confirmed. 

The High Commissioners then proceeded with the consideration of 
the matters referred to them. 
The conference was adjourned to the 30th of JIarch. 

J. 0. BANCEOPT DAVIS. 
TESTEEDEN. 



XVin.— PROTOCOL OF CONFERENCE BETWEEN TUB HIGH COMMISSIONERS 
ON THE PART OF THE UNITED STATES OF AMERICA AND THE HIGH 
COMMISSIONERS ON THE PART OF GREAT BRITAIN. 

WASHiNGa'ON, March 30, 1871. 
The High Commissioners having met, the protocol of the conference 
held on the 27th of March was read and confirmed. 

The High Commissioners then proceeded with the consideration of 
the matters referred to them. 
The conference was adjourned to the 3d of April. 

J. C. BANCKOFT DAVIS. 
TENTERDEN. 



XIX.— PROTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSIONERS 
ON THE PART OF THE UNITED STATES OP AMERICA AND THE HIGH 
COMMISSIONERS ON THE PART OF GREAT BRITAIN. 

WASHINGTON, April 3, 1871. 
The High Commissioners having met, the protocol of tlie conference 
held on the 30th of March was read and confirmed. 

The High Oommissionersthenproeeeded with the consideration of the 
matters referred to them. 
The conference was adjourned to the 5th of April. 

J. C. BANCEOPT DAVIS. 
TENTEKDEN. 
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XX.— PROTOCOL OP CONFEEENCE BETWEEN THE HIGH COMMISSIONERS 
ON THE PART OF THE UNITED STATES OF AMERICA AND THE HIGH 
COMMISSIONERS ON THE PART OP GREAT BRITAIN. 

WABniNGTON, April 5, 1871. 
The High Commissioners having met, the protocol of the couference 
held on the 3cl of April was read and confirmed. 

The High Uommissionera then proceeded with the consideration of the 
matters referred to them. 
The conference was adjourned to the 6th of April. 

J. C. BANCROFT DAVIS. 
XENTERDEK. 



XXI— PROTOCOL OF CONFERENCE BETWEEN .THE HIGH COMMISSIONERS 
Ox THE PART OF THE UNITED STATES OF AMERICA AND THE HIGH 
COMMISSIONERS ON THE PART OF GREAT BRITAIN. 

"Washington, April 6, 1871. 
The High Commissioners having met, the protocol of the conference 
held on the 5th of April was read and confirmed. 

The High Commissioners then proceeded with the consideration of the 
matters referred to them. 
The couference was adjourned to the 8th of Apiil. 

J. 0. BANCROFT DAVIS. 
TBNTEEDEN. 



XXII.— PROTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSIONERS 
ON THE PART OF THE UNITED STATES OF AMERICA AND THE HIGH 
COMMISSIONERS ON THE PART OP GREAT BRITAIN. 

Washington, April 8, 1871. 
The High Commissioners having met, the protocol of the conference 
held on the 6th of April was read and confirmed. 

The High Commissioners then proceeded with the consideration of the 
matters referred to them. 
The conference was adjourned to the 10th of April. 

J. C. BANCROFT DAVIS. 
TENTEEDEN. 



XXIIL— PROTOCOL OP CONFERENCE BETWEEN THE HIGH COMMISSION- 
ERS ON THE PART OF THE UNITED STATES OP AMERICA AND THE 
HIGH COMMISSIONERS ON THE PART OF GREAT BRITAIN. 

Washington, April 10, 1871. 
The High Commissioners having met, the protocol of the conference 
hold on the 8th of April was read and eouflrired. 

The High Oommiasionera then proceeded with the consideration of the 
matters referred to them. 
The conference was adjourned to the 12th of April, 

J. C. BANCROFT DAVIS. 
TENTEEDEN. 
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XXIV,— PROTOCOL OF COSFERENCE BETWEEN THE HIGH COMMISSION- 
ERS ON THE PART OF THE UNITED STATES OF AMERICA AND THE 
HIGH COMMISSIONERS ON THE PART OF GREAT BRITAIN. 

Washington, April 12, 1871. 
The High Comtnissionera having met, the protocol of the couference 
held oil the 10th of April waa read ami confirmed. 

The High CommissionerB then proceeded with the coiisidoratioQ of the 
matfers referred to them. 
The coafereuee was adjourned to the 13th of April, 

J. C. BAFOEOFT DAVIS. 
TBNTIiKDEN. 



XXV.— PROTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSIONERS 
ON THE PART OF THE UNITED STATES OF AMERICA AND THE HIGH COM- 
MISSIONERS ON THE PART OF GREAT BRITAIN. 

Washington, April 13, 1871. 
The High ComraissioDers having met, the protocol of the couferenee 
held on the 12th of April was read anil confirmed. 

The High Commissioners then proceeded with the consideration of 
the BLattei'S referred to them. 
The conference was adjourned to the 14th of April. 

J. 0, BANOROFT DAVIS. 
TViNTEliiJEN. 



XXVI.— PROTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSIONERS 
ON THE PART OF THE UNITED STATES OF AMERICA AND THE HIGH COM- 
MISSIONERS ON THE PART OF GREAT BRITAIN. 

Washington, April 14, 1871. 
The High Oommiasioners having met, the protocol of the conference 
held oil the 13th of April was read and confirmed. 

The High Commissioners then proceeded with the consideration of 
the matters referred to them. 
The conference was adjourned to the 15th of April. 

J. 0. BANOEOFT DAVIS. 
TENTEliDEN. 



SXVII.— PROTOCOL OF CONFERENCE ERT\VEEN THE HIGH COMMISSIONERS 
ON THE PART OF THE UNITED STATES OF AMERICA AND THE HIGH COM- 
MISSIONERS ON THE PART OF GREAT BRITAIN. 

Washington, April 15, 1871. 
The High Commissioners having met, the protocol of the conference 
held on the 14th of April was read and confirmed. 

The High Commissioners then proceeded with the consideration of 
the matters referred to them. 
The conference was adjourned to the 17tli of April. 

.r. C. BANCROFT DAVIS. 
TENDERDES. 
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XXVIII.— PROTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSION- 
ERS ON THE FART OF THE UNITED STATES OF AMERICA AND THE 
HIGH COMMISSIONERS ON THE PAKT Of GREAT BRITAIN. 

Washington, April 17, 1871. 
Tlie High Commissioners having met, the protocol of the conference 
held on the 15th of April was read and coufln'ned. 

The High Commissioners then proceeded with the consideration of 
the matters referred to them. 
The conference was adjourned to the 18th of April. 

J. U. BANCROFT DAVIS. 
TENIERDEK 



XXIX.— PROTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSION^ 
EKS ON THE PART OF THE UNITED STATES OF AMERICA AND THE 
HIGH COMMISSIONERS ON THE PART OF GREAT BRITAIN. 

"VVAsniNGTON, April 18, 1871. 
The nigh Commissioners having met, the i>rotocol of the conference 
held on the 17th of April was read and conflrmed. 

The High (Joinmiesiouers then proceeded with the consideration of 
the matters referred to them. 
The conference was adjourned to the 19th of April. 

J. C. BANCROFT DAVIS. 
TENTEliDEN. 



SXX.— PROTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSIONERS 
ON THE PAE'I' OF THE UNITED STATES OF AMERICA AND THE HIGH 
COMMISSIONERS ON THE PAKT OF GREAT BRITAIN. 

Washington, April 19, 1871. 
The High Commissioners having met, the protocol of the conference 
held on the 18th of April was read and conflrmed. 

The High Commissioners then proceeded with the eonsider.itiou of 
the matters referred to them. 
The conference was adjourned to the 23d of April. 

J. C. BANCROFT DAVIS. 
TENTERDEN. 



XXXI.— PROTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSIONERS 
ON THE PART OF THE UNITED STATES OF AMERICA AND THE HIGH 
COMMISSIONERS ON THE PART OF GREAT BRITAIN. 

Washington, April 22, 1871. 
The High Commissioners having met, the protocol of the conference 
held on the Itlth of April was read and confirmed. 

The High Commissioners theu proceeded with the consideration of 
the matters referred to them. 
The coiifereuce was adjourned to the 24th of April, 

J. C. BANOitOFT DAVIS. 
TENTBKDEN. 
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XXXII.— PEOTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSIONERS 
OS THE PAIJT OF THE UNITED STATES OF AMEKICA AND THE HIGH 
COMMISStONEKS ON THE PART OP GREAT liEITAIN, 

Washington, April 24, 1S71. 
The High Commissioners having met, the protocol of the couference 
held on the 22d of April was read and confirmed. 

The High Commissioners then proceeded with the consideration of 
the matters referred to them. 
The conference was acyourned to the 25th of April. 

J. C. BANCROFT DAVIS. 
TENTEEDEN. 



XXXIII.— PROTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSION- 
ERS ON THE PART OF THE UNITED STATES OF AMERICA AND THE HIGH 
COMMISSIONERS ON THE PART OF GREAT BRITAIN. 

"WASHINGTON, April 25, 2871. 
The High Commissioners having met, the protocol of the conference 
held on the 24th of April was read and confirmed. 

The High Commissioners tben proceeded with the consideration of 
the matters referred to them. 
The eoaferenee was aiyourned to the 2Gth of April, 

J. 0. BANCROFT DAVIS. 
TENTERDES. 



XXXIV.— PROTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSION- 
ERS ON THE PART OF THE UNITED STATES OF AMERICA AND THE 
HIGH COMMISSIONERS ON THE PART OF GREAT BRITAIN. 

Washington, April 26, 1871. 
The High Commissioners having met, the protocol of the conference 
held on the 25th of April was read and conflrjued- 

The High Commissioners then proceeded with the consideration of the 
matters referred to them. 
The conference was adjourned to the 3d of May. 

J. C. BANCROFT DAVIS. 
TENDERDEN. 



XXXV.— PROTOCOL OF CONFERENCE BETWEEN THE HIGH COMMISSION- 
ERS ON THE PART OF THE UNITED STATES OF AMERICA AND THE 
HIGH COMMISSIONERS ON THE PART OP GREAT BRITAIN. 

Washington, May 3, 1871. 

The High Commissioners having met, the protocol of the conference 
held on the 25th of April was read and eouflrmed. 

The High Ooramissioners then proceeded with the consideration of the 
matters referred to them. 

The American Commissioners produced the following farther full 
power, uhderthe seal of the United States, authorizing them to con- 
clnde and sign a treaty : 
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TJLYSSKS S. GYANT, President of the United States of America, to all 
to whom these presents shall come, greeting : 

Know ye tbat wbereaa, by my power bearing date the 10th day of 
February last, Hamilton Fish, Secretary of State, Eobei-t C. Seheiick, 
Envoy Extraordiuary and Minister Plenipotentiary to Great Britain, 
Samuel Nelson, an Associate Justice of the Supreme Conrt of tbe 
United States, Ebenezer E. Hoar, of Massachusetts, and George H. 
Williams, of Oregon, were autborize<l to meet the commissioners ap- 
pointed, or to be appointed, on behalf of Her Britannic Majesty, and 
with them to treat and discuss the mode of settlement of the dift'erent 
questions which Bhonid come before them j 

And whereas that meeting and discussion have taken pla«e, and the 
said mode of settlement has been agreed upon ; 

Now, therefore, I, Ulysses S. Grant, President of the United States, 
do hereby appoint the said Hamilton Fish, itobei-t C. Schencb, Samuel 
Kelson, Ebenezer K. Hoar, and George H. "Williams, jointly and sev- 
erally. Plenipotentiaries for and in bebalf of the United States, and do 
authorize tbem, and any or either of them, to conclude and sign any 
treaty or treaties touching the premises, for the final ratification of tbe 
President of tbe United States, by and with tbe advice and consent of 
the Senate, if such advice and consent be given. 

In witness whereof 1 have caused the seal of the United States to be 
hereunto affixed. 

Given under my band at the city of Washington, the second 
p 1 *^*y ^^ M^yj 1" tbe year of our Lord one thousand eight hun- 

[s AL.J ^^^^ ^^^ seventy-one, and of the ludependencb of the United 
States of Auieriea the ninety fifth. 

U. S. GEANT. 

By the President : 

Hamilton Fish, 
Secretary of State. 

This full Power was examined by the British Commissioners and 
found satisfactory. 

The Joint High Commissioners determined that they would embody 
in a protocol a stat-emeat containing au account of the negotiations 
upon the various subjects included in the Treaty, and tbey instructed 
the Joint Protocolists to prepare such an account in tbe order in which 
the subjects are to stand in the Treaty. 

The conference was adjourned to the 4th of May. 

J. C. BANOEOFT DAVIS. 
TENTEEDEN. 



XXXVI,— PROTOCOL OF CONFERENCE BETVFEEN THE HIGH COMMISSIONERS 
ON THE PART OP THE UNITED STATES OF AMERICA AND THE HIGH 
COMMISSIONERa ON THE FART OF GREAT BRITAIN. 

Washington, May i, 1871. 

The High Commissioners having met, the protocol of the conference 
held on the 3d of May was read and confirmed. 

The High Commissioners then proceeded with the consideration of 
tbe matters referred to them. 
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Thft Stiitemeiit prepared by the Joint Protocolista. in accordance witb 
the request of the Joint Higli Oommissiouers at the last coufereuce, was 
theu read as tblloirs : 

STATEMENTS. 

Articles I to XI. 

At the conference held od the eighth of March the American Commis- 
sioners stated that the people and Governmeat of the United States felt 
that they had snstained a great wrong, and that great injuries and losses 
■were in'flicted upon their commerce and tlieir material interests by the 
conrse and conduct of Great Britain during the recent rebellion iu the 
United States ; that what had occurred in Great Britain and her col- 
onies during chat period had given rise to feelings iu tho United States 
which the people of the United States did not desire to cherish to- 
ward Great Britain ; that the historj- of the Alabama and other cruisers 
which had been fitted ont, or armed, or equipped, or which had received 
augmentation of force in Great Britain or iu her colonies, and of the 
operations of those vessels, showed extensive direct losses in the cap- 
ture and destruction of a large number of vessels with their cargoes, and 
iu the heavy national expenditures in the pursuit of the cruisers, and 
indirect injury in the transfer of a large part of the American commercial 
marine to the British fiag, in the enhanced paymeuts of insurance, iu 
the prolongation of the war, and in the addition of a large sum to the 
cost of the war and the auppression of the rebelliou ; and also showed 
that Great Britain, by reason of failure in the proper observance of her 
duties as a neutral, had become justly liable for the acts of those cruisers 
and of their tenders ; that the claims for the loss and destmction of pri- 
vate property which had thus far been presented amounted to about 
fourteen millions of dollars, without intereiitt, which amount was liable 
to be greatly increased by claims which had not been presenti'd ; that 
the cost to which the Government had lieen put in the pursuit of cruis- 
ers could easily be ascertained by certificates of Government account- 
ing officers ; that in the hope of an amicable settlement no estimate was 
luade of the indirect losses, without prejudice, however, to the right to 
indemuiUcation on their account in the event of no such settlement being 
made. 

The American Commissioners further stated that they hoped that the 
British Commissioners would be able to place upon record an expression 
of regret, by Her Majesty's Government for the depredations committed 
by the vessels whose acta were now under discussion. They also pro- 
posed that the Joint High Commission should agree upon a sum which 
should be paid by Great Britain to the TTnited States, in satisfaction of 
all the daims and the interest thereon. 

The British Commissioners replied that Her JMajesty's Government 
could not admit that Great Britain had failed to discharge toward the 
United States the duties imposed on her by the rules of Inteniational' 
Law, or that she wasjustly liable to make good to theUnited States the 
losses occasioned by the acts of the cruisers to which the American 
Commissioners had referred. They reminded the American Commis- 
sioners that several vessels, suspected of being designed to cruise ag-aiust 
the Uuited States, including two ironclads, had been arrested or de- 
tained by the British Government, and that that Government had in 
some instances not conftneil itself to the discharge of international obli- 
gatious, however widdy coustrned, as, for instance, when it acquired at 



.>Coo^^lc 



GENERAL ATPENDIX. 397 

!i great cost to the country the control of the Auglo-Chinese Flotilla, 
which, it wiis appreh ended, migliL be used against the Uuited States. 

Ttiey added that although Great Britain bad, from the beginning, dis- 
avowed any responsibility for the acts of the Alabama and the other 
vessels, she had already shown her willingness, for the sake of tlie main- 
cenance of friendly relations with the United States, to adopt tlie prin- 
ciple of arbitration, provided that a fitting Arbitrator could be found, 
and that an agreement could be come to as to the points to which arbi- 
tration should apply. They would, therefore, abstain from replying in 
detail to the statement of the American Commissioners, in the hope tliat 
the necessity for entering upon a lent;;thened controversy might be ob- 
viated by the adoption of so fair a mode of settlement as that which they 
were instracted to propose; aiid they bad now to repeat, on belialf of 
their Grovemment, the offer of arbitration. 

The American Oommissionei^ expressed their regret at this decision 
of the British Comuiissioners, and said further that they could not con- 
sent to submit the question of the liability of Her Majesty's Govern- 
ment to arbitration unless the principles which should govern the Arbi- 
trator in the consideration of the facts could be first agreed upon. 

The British Commissioners replied that they bad no aiithority to 
agree to a submission of these claims to an Arbitrator with instructions 
as to the principles which should govern him in the consideration of 
them. They said that they should be willing to consider what princi 
pies should be adopted for observance in iiiture; but that they were of 
opinion that the best mode of conducting an arbitration was to submit 
the facts to the Arbitrator, and leave him free to decide upon them after 
hearing: such arguments as might be necessary. 

The American Commissioners replied that they were willing to con- 
sider what principles should be laid down for observance in similar cases 
in future, with the understanding that any principles that should be 
agreed upon should be hela to be applicable to the facts in resi»ect to 
the Alabama Claims. 

The British Commissioners replied that they could not admit that 
there had been any violation of existing principles of International Law, 
and that their instructions did not authorize them to accede to a i»ro- 
]>osal for laying down rules for the guidance of the Arbitrator, but tiiat 
they would make known to their Government the views of the American 
Commissioners on the subject. 

At the respective conferences on March 9, March 10, March 13, and 
March 14, the Joint High Commission considered the form of the de- 
claration of principles or rules which the American Commissioners de- 
sired to see adopted for the instruction of the Arbitrator and laid down 
for observance by the two Governments in future. 

At the close of the conference of the 14th of March the British Com- 
missioners reserved several questions for the consideration ot their Gov- 
ern men r. 

At the conference on the 5th of April the British Commissioners 
stated that they were instructed by Her Majesty's Government to de- 
clare that Her Majesty's Government could not assent to the proposed 
rules as a statement of principles of International Law which were in 
force at the time when the Alabama Claims arose, but that Her Ma- 
jesty's Government, in order to evince its desire of strengthening the 
friendly relations between the two countries and of making satisfactory 
provision for the future, agreed that in deciding the questions between 
the two countries arising out of those claims, the Arbitrator should 
assume that Her Majesty's Government bad undertaken to act upon the 
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principles set fonli in the rules whieli the American Oomtnissioners had 
l>roposed, viz : 

That a neutral Government ia boand, first, to use due diligence to pre- 
vent the fitting out, arming, or equipping, within its jurisdiction, of any 
vessel which it has reasonable ground to believe is inteaded to cruise or 
carry ou war against a power with which it is at peace j and also to use 
like diligence to prevent the departure from its jurisdiction of any vessel 
intended to cruise or carry on war as above, such ve,ssel having been 
specially adapted, iu whole or in part, within snch jurisdiction, to warlike 
use. 

Secondly. Not to permit or suffer either belligerent to make use of 
its ports or waters as the base of naval operations against the other, or 
for the purpose of the renewal or augmentation of military suiiplies or 
arms, or the recruitment of men. 

Thirdly. To exercise due diligence in its own ports or waters, and aa 
to all persons within its jurisdiction, to prevent any violation of the 
foregoing obligations and duties. 

It being a condition of this undertaking, that these obligations should 
in future be held to be binding internationally between the two conn- 
tries. 

It was also settled that in deciding the matters submitted to him the 
Arbitrator should be governed by the foregoing rules, which had beeu 
agreed upon aa rulea to be taken as applicable to the case, and by such 
principles of International Law, not iuconsistent therewith, as the Arbi- 
trator should determine to have been applicable to the case. 

The Joint High Commission then proceeded to consider the form of 
submission and the manner of constituting a tribunal of arbitration. 

At the conferences ou the 6th, 8th, 9th, 10th, and 12th of April the 
Joint High Commission considered ami discussed the form of submis- 
sion, the manner of the award, and the mode of selecting the Arbitra- 
tors. 

The American Commissioners, referring to the hope which they had 
expressed on the 8th of March, inquired whether the British Commis- 
sioners were prepared to place upon record an expression of regret by 
Her Majesty's Government for the depredations committed by the ves- 
sels whose acts were now under discussion ; and the British Commis- 
sioners replied that they were authorized to express, in a friendly apiritj 
the regret felt by Her Majesty's Government for the escape, under what- 
ever circumstances, of the Alabama and other vessels from British 
ports, and for the depredations committed by those vessels. 

The American Commissioners accepted this expression of regret as 
very satisfactory to them and as a token of kindness, and said that they 
felt sure it would be so received by the Government and people of the 
XJuiced States. 

In the conference on the 13th of Ajtril the Treaty Articles I to XI 
were agreed to. 

Articles SII to XVII. 

At the conference on the 4th of March it was agreed to consider the 
subjects referred to the Joint High Commission by the respective Gov- 
ernments in the order in which they appeared in the correapondeuce 
between Sir Edward Thornton and Mp. Fish, and to defer the considera- 
tion of the a(ljustment of " all other claims, both of British subjects and 
citizens of the United States, arising out of acts committed during the 
recent civil war in this country," as described by Sir Edward Thornton 
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ill his letter of February 1, until the subjects referred to ia the previous 
letters should ha\-e been disposed of. 

The American Commissioners said that they supposed that they were 
right in their opinion that British laws prohibit British subjects from 
owuin jr slaves ; they therefore inquired whether any claims for slaves, or 
for alleged property or interest in slaves, can or will be presented by 
the British Government, or in behalf of any British subject, under the 
Treaty now being negotiated, if there be in the Treaty no express words 
excluding such claims. 

The British Commissioners replied that by the law of England Brit- 
ish subjects had long been prohibited from purchasing or dealing iu 
slaves, not only within the dominions of the British Crown but in any 
foreign country; and that they had no hesitation in saying that no claim 
on behalf of any British subject, for slaves or for any property or inter- 
est in slaves, would be presented by the British Government. 

Befeniug to the paragraph in Sir Edward Thornton's letter of Janu- 
ary 26, relating to " the mode of settling the different questions which 
have arisen out of the Fisheries, as well as all those which affect the 
relations of the United States towards Her Majesty's Possessions in 
Korth America,"the British Commissioners proposed that the Joint High 
Cpmmission should consider the claims for injuries which the people of 
Canada had suffered from what were known as the Fenian raids. 

The American Commissioners objected to this, and it was agreed that 
the subject might be brought up again by the British Commissioners in 
connection with the subject referred to by Sir Edward Thornton in his 
letter of February 1. 

At the conference on the 14th of April the Joint High Commission 
took into consideration the subjects mentioned by Sir Edward Thornton 
in that letter. 

The British Commissioners proposed that a Commission for the con- 
sideration of these claims should be appointed, and that the Convention 
of 1853 should be followed as a precedent. This was agreed to, except 
that it was settled that there should bo a third Commissioner instead of 
an Umpire. 

At the conference on the 15th of April the Treaty Articles XII to 
XVII were agreed to. 

At the conference on the 26th of April the British Commissioners 
again brought before the Joint High Commission the claims of the 
people of Canada for injuries suffered from the Fenian raids. They said 
that they were instructed to present these claims and to state that they 
were regarded by Her Majesty's Government as coming within the class 
of subjects indicated by Sir Edward Thornton in his letter of January 
26, as subjects for the consideration of the Joint High Commission. 

The American Commissioners replied that they were instrncted to say 
that the Government of the United States did not regard these claiips 
as coming within the class of subjects indicated in that letter as snbjects 
for the consideration of the Joint High Commission, and that they were 
without any authority from their Government to consider them. They 
therefore declined to do so. 

The British Commissioners stated that, as the subject was understood 
not to be within the scope of the instructions of the American Commis- 
sioners, they must retfer to their Government for further instructions 
upon it. 

At the conference on the 3d of May the British Commissioners stated 
that they were instructed by their Government to express their regret 
that the American Commissioners were without authority to deal with 
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the question of tbe Feuian raids, and they inquired whether that was 
still the case. 

The American Commissioners replied that they could s^^e no reasoii 
to vary the reply formerly given to this proposal ; that in their view the 
subject was not embraced iu the scope of the coireapondence between 
Sir Edward Thornton and Mr. Fish andei' either of the letters ot the 
former; and that they did not feel justified in entering upon the consid- 
eration of any clasB of claims not contemplated at the time of the crea- 
tion of the present Commission, and that the claims now referred to did 
not comnieud themselves to their favor. 

Tbe British High Commissioners said that under these cireumstanceH 
they would not urge further that the settlement of these claims should 
be included in the present treaty, and that they had the less difficulty 
iu doing so, as a portion of the claims were of a constructive and infer- 
ential chaiacter. 

Akticles XVIII TO XX"V. 

At the conference on the 6th of March the British Commissioners 
stated that they were prepared to discuss the question of tlie Fisheries, 
either in detail or generally, 80 as either to enter into an examination 
of the respective rights of the two countries under the Treaty of 1818 
and the general law of nations, or to approach at once the settlement oi' 
tlie question on a comprehensive basis. 

The American Commissioners said that with the view of avoiding the 
discussion of matters which subsequent negotiation might render it nn- 
necessary to enter into, they thought it would be preferable to adopt 
tbe latter course, and inquired what, in that case, would be the basis 
which the British Commissioners desired to propose. 

The British Commissioners replied that they considered that the Re- 
ciprocity Treaty of June 6, 1854, should be restored in principle. 

The American Commissioners declined to assent to a renewal of the 
former reciprocity treaty. 

The Biltish Commissioners then suggested that, if any considerable 
modification were made in the tariff arrangements of that Treaty, the 
coasting trade of the United States and of Her Britannic Majesty's 
Possessions in Korth America should be reciprocally thrown open, and 
that the navigation of the Elver Saint Lawrent* and of the Canadian 
Canals should be also thrown open to the citizens of the United States 
on terms of equality with British subjects. 

The American Couimissiouers declined this proposal, and objected to 
a negotiation on the basis of tbe Keeiprocity Tieaty. They saiil that 
that Treaty had proved unsatisfactory to the people of tbe United States, 
and consequently had been terminated by notice from the Government 
of tlie United States, in pursuance of its provisions. Its renewal was 
not in their interest, and would not be iu accordance with the seuti 
meats of their people. They further said that they were not at liberty 
to treat of the opening of the coasting trade of the United States to 
the subjects of Her Majesty residing in her Possessions in North Amer- 
ica. It was agreed that the questions relating to the navigation of the 
Eiver Saint Lawrence, and of the Canadian Canals, and to other com- 
ujercial questions affecting Canada, should he treated by themselves. 

The subject of the Fisheries was further discussed at the conferences 
on the Tth, 2Uth, 23d, and 25th of March. The American Commissioners 
stated that if the value of tbe inshore fisheries could be ascertained, the 
United States might prefer to imrchase, for a sum of money, tbe right 
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to enjoy, in perpetuity, the nse of these inshore fisheries in common with 
British fishennen, and meiitioned one million dollars as the sum they 
were prepared to offer. The British Commissioners replied that this 
offer was, they thought, wholly inadequate, and that no arrangement 
would be acceptable of which the admiasiou into the United States free 
of duty of fish, the produce of the British fisheries, did not form a part, 
adding that any arrangement for the acquisition by purchase of the in- 
shore fisheries in perpetuity was open to grave objection. 

The American Commissioners inquired whether it would be necessary 
to refer any arrangement for purchase to the Golonial or Provincial Par- 
liament. 

The British Commissioners explained that the Fisheries within the 
limits of maritime jurisdictioa were the property of the several British 
Colonies, and that it would be necessary to refer any arrangement which 
might affect Colonial property or rights to the Colonial or Provincial 
Parliament; and that legislation would also be required on the part of 
the Imperial Parliament. 

During these discussions the British Commissioners contended that 
these inshore fisheries were of great value, and that the most satisfac- 
tory arrangement for their use would be a reciprocal tariff arrangement, 
and reciprocity in the coasting trade; aud the American Commissioners 
replied that .their value was overestimated; that the United States 
desired to secure their enjoyment, not for their commercial or intrinsic 
value, but for the purpose of removing a source of irritation ; and that 
they could hold out no hope that the Congress of the Urdted States 
would give its assent to such a tariff arrangement as was proposed, 
or to any extended plan of reciprocal free admission of the products of 
the two countries; but that, inasmuch as one branch of Congress had 
recently, more than once, expressed itself in favor of the abolition of 
duties on coal and salt, they would propose that coal, salt, and fish be 
reciprocally admitted free ; and, that, inasmuch as Congress had re- 
moved the duty from a portion of the lumber heretofore subject to duty, 
aud as the tendency of legislation in the United States was toward the 
reduction of taxation and of duties in proportion to the reduction of the 
public debt and expenses, they would further propose that lumber be ad- 
mitted free from.daty from and after the first of July, 1874, subject to 
the approval of Congress, which was necessary on all questions affecting 
import duties. 

The British Commissioners, at the conference on the 17th of April, 
stated that they had referred this offer to their Government, and were 
instructed to inform the American Commissioners that it was regarded 
as inadequate, aud that Her Majesty's Government considered that free 
lumber should be granted at once, and that the proposed tariff conces- 
sions should be supplemented by a money payment. 

The American Commissioners then stated that they withdrew the 
proposal which they had previously made of the reciprocal free admis- 
sion of coal, salt, and fish, and of lumber after July 1, 1874; tliat that 
proposal had been made entirely in the interest of a peaceful settlement, 
and for the purpose of removing a source of irritation and of anxiety ; 
that its value had been beyond the commercial or intrinsic valuefofthe 
rights to have been acquired in return ; and that they could not con- 
sent to an arrangement on the basis now proposed by the British Com- 
missioners ; and they renewed their proposal to pay a money equivalent 
for the use of the inshore fisheries. They further proposed that, in case 
the two Governments should not he able to agree upon the sum to be 
paid as such an equivalent, the matter should be referred to an impartial 
Commission for determination. 
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The British Comniisaioners replied that this proposal was one on which 
they had bo iustrnctiona, and that it would not be possible for them to 
come to any arrangement exciept one for a term of years and involving 
the concession of free fish and fish-oil by the American Commissioners ; 
bat liiat if free fish and fish-oil were conceded, they would inquire of 
their Government whether they were prepared to assent to a reference 
to arbitration as to money payment. 

The American Commissioners replied that they were willing, sabject 
to the action of Congress, to concede free fish and fiah-oil as an equiva- 
lent for the nse of the inshore fisheries, and to make the arrangement 
for a term of years ; that they were of the opinion that free fish and flsh- 
oil would be more than an equivalent for those fisheries, but that they 
were also willing to agree to a reference to determine that question and 
the amount of any money payment that might be found necesssary to 
complete an equivalent, it being understood that legislation would bo 
needed before any payment could be made. 

The subject was further discussed in the conferences of April 18 and 
19, and the British Commissioners having referred the last proposal to 
their Government and received instructions to accept it, the Treaty Ar- 
ticles XVIII to XXV were agreed to at the conference on the 22d of 
April. 

Articles XXVI to XXXIII. 

At the conference on the 6th of March the British Commissioners pro- 
posed that the Eeciprocity Treaty of June 5, 1854, should be restored in 
principle, and that. If any considerable modi&cations in the tariff arrange- 
ments in force under it were made, the coasting trade of the United 
States and of Her Britannic Majesty's Possessions in North America 
should be reciprocally thrown open, and that the navigation of the 
River St. Lawrence and of the Canadian Canals should be thrown open 
to the citizens of the United States on terms of equality with British 
subjects. ■ 

The American Commissioners declined this proposal, and in the sub- 
sequent negotiations the question of the Fisheries was treated by itself. 

At the conference on the 17th of March the Joint High Commission 
considered the snbject of the American improvement of the navigation 
of the Saint Clair Plats. 

At the conference on the 18th of March the qnestions of the naviga- 
tion of the Elver Saint Lawrence and the Canals and the other subjects 
connected therewith were taken up. 

The American Commissioners proposed to take into consideration 
the question of transit of goods in bond through Canada and the United 
States, which was agreed to. 

The British Commissioners proposed to take into consideration the 
question of opening the coasting trade of the lal^es reciprocally to each 
party, which was declined. 

On the proposal of the British Commissioners it was agreed to take 
the qnestion of transshipment into consideration. 

The' British Commissioners proposed to take into consideration the 
reciprocal registration of vessels, as between the Uominion of Canada 
and the United States, which was declined. 

At the conference on the S-td of March the transshipment question 
was discussed, and postponed for further information, on the motion of 
the American Commissioners. 

Tlie transit question wii& discussed, and it was agreed that any settle- 
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iflent tliat might be made should include a reciprocal arrangement iu 
that respect fiat the potiod for whieh the Fishery articles should be iu 
force. 

The question of the navigation of the Eiver Saint Lawreuce and the 
Canals was taken up. 

The British Commisnioners stated that they regarded the concession 
of the navigation of Lake Michigan as an 'equivalent for the concessiott 
of the navigation of the Kiver Saint Lawrence. 

As to the Canals, they stated that the coucession of the privilege to 
navigate them iu their pr^ent condition, on terms of equality with 
British subjects, was a much greater concession than the corresponding 
use of the Canals offered by the United States. 

They further said that the enlargenienc of the Canals would involve 
the espenditnre of a large amount of money, and they asked what 
equivalent the American Commissioners proposed to give for the sur- 
render of the right to control the tolls for tiie use of the Canals, either 
in their present state or after enlargement. 

The American Commissioners replied, that unless the Welland Canal 
should be enlarged so as to accommodate the present course of trade, 
they should not be disposed to make any concessions ; that in their 
opiuion the citizens of the United States could now justly claim to nav- 
igate the liiver St, Lawreuce in its natural state, ascending and descend- 
ing, from the forty-fifth itarallel of north latitude, where it ceases to 
form the boundary between the two countries, from, to, and into the 
sea ; and they could not concede that the navigation of Lake Miohigau 
should be given or taken as an equivalent for that right; and they 
thought that the concession of the navigation of Lake Michigan and of 
the Canals offei-ed by them was more than an equivalent for the conces- 
sions as to the Canadian Canals which were asked. They proposed, in 
connection with a reciprocal arrangement as to transit and transship- 
ment, that Canada should agree to enlarge the Welland and St. Law- 
rence Canals, to make no discriminating tolls, and to limit the tolls to 
rates snfScient to maintain the Canals, pay a reasonable interest on the 
cost of construction and enlargement, and raise a sinking-fund for the 
repaying, within a reasonable time, the cost of enlargement ; and that 
the navigation of the llivet St. Lawrence, the Canadian Canals, the 
Canals offered by the United States, and Lake Michigan should be en- 
joyed reciprocally by citizens of the United States -and by British sub- 
jects. This proposal was declined by the Brit^h Commissioners, who 
repeated that they did not regard the equivalent offei-ed by tlie United 
States as at all commensurate with the concessions asked from Great 
Britain. 

At the conference on the 27th of March the proposed enlargement of 
the Canadian Canals was further discussed. It was stated on the part 
of the British Commissioners that the Canadian Government were now 
considering the expediency of enlarging the (japacity of the Canals on 
the Kiver St. Lawreuce, and had already provided for the enlargement 
of the Welland Canal, which would be undertaken without delay. 

The subject of the export duty in Kew Brunswick on American lumber 
floated down the liiver St. John, was proposed for consideration by the 
American Commissioners. 

At the conference on the 22d of April the British Commissioners pro- 
posed that the navigation of Lake Michigan should be given in exchange 
for the navigation of the River St. Lawrence ; and that Her Majesty's 
Government should agree to urge upon the Dominion of Canada to give 
to the citizens of the United States the use of the Canadian Canals on 
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terms of equality witli British subjects ; and that the Government of tlte 
United States should agree to urge upon the several States to give to 
British subjects the ose of the several State Canals on terms of equality 
with citizens of tJie United States. They also proposed, as part of the 
arrangement, a reciprocal agreement as to transit and tuausshipment, 
and that the Governmeot of Great Britain should urge upon ITew 
Brunswick not to impose export duties on the lumber floated down the 
Eiver St. John for shipment to the United States. 

The^Ameriean Commissioners repeated their views as to thenavigation 
of the Eiver St. Lawrence in its natural state. 

The British Commissioners replied that they coald not admit the 
claims of American citizens to navigate tlia Blver St. Lawrence as of 
right j but that the British Government had no desire to exclude them 
from it. They, however, pointed out that there were certain rivers run- 
ning through Alaska which should on like grounds be declared free and 
open to British subjects, in case the Eiver St. Lawrence should be de- 
clared free. 

The American Commissioners replied that they were prepared to 
consider that question. They also assented to the arrangement as to 
the canals, which was proposed by the British Commissioners, limiting 
it, as regarded American Canals, to the canals connected with the navi- 
gation of the lakes or rivers traversed by or eontiguonsto the boundary- 
line between the British and American possessions. They likewise 
agreed to give tlie right of navigating Lake Michigan for a term of 
years. They desired, and it was agreed, that the transshipment ar- 
rangement shonld be made dependent upon the non-existence of dis- 
criminating tolls or regulations on the Canadian Canals, and also upon 
the abolition of the New Brunswick export duty on American lumber 
intended for the United States. It was also agi-eed that the right of 
carrying should be made dependent upon the non-imposition of export 
duties on either side on the goods of the other party passing in transit. 

The discussion of these subjects was further continued at the confer- 
ences of the 34th, 35th, and 26th of April, and the Treaty Articles SXVI 
to XXXIII were agreed to at the conference on the 3d of May. 

In the course of these discussions the British Commissioners called 
attention to the question of the survey of the boundary-line along the 
forty-ninth parallel, which still remained unexecuted from the Lake of 
the Woods to the Eocky Mountains, and to which reference had been 
made in the President's Message. 

The American Commissioners stated that the survey was a matter for 
administrative action, and did not require to be dealt with by a treaty 
provision. The United States Goverument would be prepared to agree 
with the British Government for the appointment of a boundary survey 
commission in the same manner as had been done in regard to the' 
remainder of the boundary along the forty-ninth parallel as soon as the 
legislative appropriations and other necessary arrangemeuts coald be 
made. 

. Articles XXXIV to XLIL 

At the conference on the^lSth of March the British Commissioners 
stated that it was proposed that day to take up the Northwest water- 
boundary question ; that the difference was one of long standing, which 
had more than once been the subject of negotiations between the two 
Governments, and that the negotiators had, in January, 1869, agreed 
upon a treaty. They then proposed that an arbitration of this question 
should be made upon the basis of the provisions of that Treaty. 
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The American Comiuissioners replied that, though no formal vote 
was actually takeu upon it, it was well understood that that Treaty had 
not been favorably regarded by the Senate, They declined the proposal 
of the British Oommissionere, and expressed their wish that an effort 
shonid be made to settle the question in the Joint High Commission. 

The British Com.mis8ioner8 assented to this, and presented the rea- 
sons which induced them to regard the Eosario Straits as the channel 
contemplated by tlie Treaty of June 15, 184C. 

The American Commissioners replied, and presented the reasons which 
induced them to regard the Haro Channel as the channel contemplated 
by that Treaty. They also produced in support of theii' views some 
original correspondence of Mr. Everett with his Government, which 
had not been alluded to in previous discussions of the question. 

The British Commissioners replied that they saw in that correspond- 
ence no reason to induce them to change the opinion which they liad 
previously expressed. Tliey then aslced whether the American Commis- 
sioners hEid any further proposal to make. 

The American Commissioners replied that, in view of the position 
takeu by the British Commissioners, it appeared that the Treaty of 
June 15, 1846, might have been made under a mutual misunderstand- 
ing, and would not have been made had each party understood at that 
time the construction which the other party puts upon the language 
whose interpretation is in dispute ; they therefore proposed to abrogate 
the whole of that part of the Treaty, and re-arrange the boundary-line 
whicj^ was in dispute before that Treaty was concluded. 

The British Commissioners replied that the proposal to abrogate a 
treaty was one of a serions character, and that they had no instructions 
which would enable them to entertain it ; and at the conference on the 
20th of March the British Commissioners declioed the proposal. 

At the conference on the 19th of April the British Commissioners 
proposed to the American Commissioners to adopt the Middle Channel 
(generally known as the Douglas Channel) as the channel through which 
tile boundary-line should be run, with the understanding that all the 
channels through the Archipelago should be free and common to both 
parties. 

The American Commissioners declined to entertain that proposal. 
They proposed that the Joint High Commission should recognize the 
Haro Channel as the channel intended by ttie Treaty of June 15, 1846, 
with a mutual agreement that no fortifications should be erected by 
either party to obstruct or command it, aud with proper provisions as 
to any existing proprietary rights of Bi-itish subjects in the island of 
San Juan. 

The British Commissionera declined this proposal, and stated that, 
being convinced of the justice of their view of the Treaty, they could 
not abandon it except after a fair decision by an Impartial arbitrator. 
They therefore renewed then- proposal for a reference to arbitration, 
and hoped that it would be seriously considered. 

The American Commissioners replied that they had hoped that their 
last proposal would be accepted. As it had been declined, they would, 
should the other questions between the two Governments be satisfactorily 
adjusted, agree to a reference to arbitration to determine whether the 
line should run through the Haro Channel or through the Eosario 
Straits, upon the condition that either Government should have the 
right to include in the evidence to be considered by the Arbitrator such 
documents, official correspondence, and other official or public state- 
ments, bearing on the subject of the reference, as they may consider 
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necessary to the support of tlieir respective cases. Tliis coiulitian mis 
agreed to. 

The Britisli Coiiimiasioners proposed tbat the Arbitrator should ha.ve 
the right to draw the boiiudary throagh aQ iotermediate chaimel. The 
American Oominissionera decllaed this proposal, stating tbat they de- 
sired a decision, not a compromise. 

The British Commissioners proposed that it shonld be declared to be 
the proper constrnction of the Treaty of 1846 that all the channels were 
to be open to navigation by both parties. The American Commissioners 
stated that they did not so coQStrae the Treaty of 1S46, aud therefore 
could not assent to snch a declaration. 

The discussion of this subject was eontiuued during this confftrence, 
and in the conference of the 22(1 of April the Treaty Artides SXSIV 
to XLII were agi'eed to. 

The Joint High Commissioners approved this statement, and directed 
it to be entered in the protocol. 
The conference was adjourned to the Cth of Mav. 

J. C. BANCROFT DAYIS. 
TEXTEKDEN. 



XXXVII.— PROTOCOL OF COSFERBNCI-; BETWEliN THE HIGH COMMISSION- 
ERS ON THE PAKT OF THB UNITED STATES OF AMERICA AND THE 
HIGH COMMISSIONERS ON THE PART OF GREAT BRITAIN. 

Washington, May 6, 18.71. 

The High Commissioners having met, the protocol of the conference 
held ou the 4th of May was read and coufirmfd. 

Lord de Grey said, that sis the Joint High Commission would not 
meet again after to-day, except for the purpose of signing the Treaty, 
he desired, ou behalf of himsell' and his colleagues, to express their high 
appreciation of the manner in which Mr. Fish and his American col- 
leagues hfid, on their side, conducted the negotiations. It had beea 
moat gratifying to the British Commissioners to be associated with col- 
leagues who were animated with the same sincere desire as themselves 
to bring about a settlement, equally honorable and just t-o both countries, 
of the various questions of which it had been their duty to treat, and 
tlie British Commissioners would always retain a grateful recollection of 
thefiiir and friendly spirit which the American Oomraissiouers had dis- 
played. 

Mr. Fish, in behalf of the American Commissioners, said that they 
were gratefully sensible of the frieudly words expressed by lyord de 
Grey, and of the kind spirit which had prompted them. Erom the date 
of the first conference the American Commissioners had been impressed 
by the earnestness of desire manifested by the British Commissioners 
to reach a settlement worthy of the two Powers who had committed to 
this Joint High Commission the treatmeut of varions questions of pecu- 
- liar interest, complexity, and delicaey. His coUeagaes and he could 
never cease to appreciate the generous spirit, and the open and friendly 
manner in which the British Commissioners had met and discussed the 
several questions that had led to the conclusion of a Treaty which it 
was hoi>ed would receive the approval of the people of both countries, 
and would prove the foundation Of a cordial and friendly understand- 
ing between them for all time to come. 
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Mr. Fish fjirtber said that he was sure that every member of the 
Joint High Ooiiimission would desire to record hia appreciation of the 
ability, the zeal, and the iiuceasiug labor which the Joint Protocolists 
had exhibited. in the discharge of their ai"diious and responBible duties, 
and that he Icnew that he only gave expressiou to the feelings of the 
Commissioners in saying that Lord Tenterden and Mr. BancTOt't Davis 
■were entitled to, and tvere requested to accept the thanks of, the Joint 
High Commission for their valaable services, and the great assistance 
■which they had rendered with imvaryiug obliglnguess to the Commis- 
sion. 

Lord de Grey replied, on behalf of the British Commissioners, that he 
and his colleagues most cordially concurred in the proposal made by 
Mr. Fish that the thanks of the Joint High Commission should be ten- 
dered to Mr. Bancroft Davis and Lord Teuterden for their ' valuable 
services as Joint Protocolists. The British Commiasiouers were also 
fall as sensible as their American colleagues of the great advantage 
which the Commission had derived from the assistance which those gen- 
tlemen had given thein in the conduct of the important negotiations in 
which they had been engaged. 

Monday, the 8th of May, was appointed for the signatures of the 
Treaty. 

J. O. BAH"CEOPT DAVIS. 
TESTEKDiiS. 
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VI.— TEEATY BETWEEN TliE UNITED STATES AND GREAT BRITAIN FOE THE 
SETTLEMENT OF PENDING QUESTIONS BETWEEN THE TWO COUNTRIES, 
CONCLUDED AT WASHINGTON, ON THE 8tii OF UAY, 1H71 ; RATIFICATION 
ADVISED BY THE SENATE MAY 34, 187L ; RATIFIED BY THE FHESIDENT 
MAY as, 1871; RATIFICATIONS EXCHANGED AT LONDON JUNE 17, 1871! 
PROCLAIMED JULY 4, 1871. 

The United States of America and Her Britannic Majesty, being 
desirous to provide for an amicable settlement of all causes of differ- 
ence between the two countries, have for that purpose appointed their 
respective Plenipotentiaries, that ia to say i the President of the United 
States has appointed ou the part of the United States as Commission- 
ers in a Joint High Commission and Plenipotentiaries, Hamilton Fish, 
Secretary of State j Robert Oummiug Sehenck, Envoy Extraordinary 
and Minister Plenipotentiary to Great Britain ; Samuel Nelson, an Asso- 
ciate Justice of the Supreme Court of the United States; Ebenezer 
Eockwood Hoar, of Massachusetts ; and George Henry Williams, of 
Oregon ; and Her Britannic Miijesty ou her part has appointed as her 
High Oommissioners and Plenipotentiaries, the Eight Honorable 
George Frederick Samuel, Earl de Grey and Earl of Eipon, Viscount 
Godeiieh, Baron Grantham, a Baronet, a Peer of the United Kingdom, 
Lord President of Her Majesty's Most Honorable Privy Council, ' 
Knight of the Most Noble Ordei- of the Garter, etc., etc. ; the Eight 
Honorable Sir Stafford Henry Northcote, Baronet, one of Her Majesty's 
Most Honorable Privy Council, a Member of Parliament, a Compan- 
ion of the Most Honorable Order of the Bath, etc., etc.; Sir Edward 
Thornton, Knight Commander of the Most Honorable Order of the 
Bath, Her Majesty's Envoy Extraordinary and Minister Plenipotentiary 
to the United States of America; Sir John Alexander Macdonald, 
Knight Commander of the Most Honorable Order of the Bath, a mem- 
ber of Her Majesty's Privy Oonncil for Canada, and Minister of Justice 
and Attorney-General of Her Majesty's Dominion of Canada ; and 
Montague Bernard, Esquire, Ohichete Professor of International Law 
in the University of Oxford. 

And the said Plenipotentiaries, after having exchanged their full 
Powers, which were found to be in due and proper form, have agreed to 
and conclnded the following Articles : 

Article I. 

Whereas differences liave arisen between the Government of the 
United States and the Government of Her Britannic Majesty, and still 
exist, growing out of the acta committed by the several vessels which 
have given rise to the claims generically known as the "Alabama 
claims ;" 

And whereas Her Britannic Majesty has authorized Her High Com- 
missioners and Plenipotentiaries to express, in a friendly spirit, the 
regret felt by Her Majesty's Government for the escape, under what- 
ever circumstances, of the Alabama and other vessels from British ports, 
and for the depredations committed by those vessels : 

How, in order to remove and adjust all complaints and claims on the 
part of the United States, and to provide for the speedy settlement of 
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such claims, which ai'e not admitted by Her Britannic Majesty's Govern- 
ment, the High Contracting Parties agree that all the said claims, 
growing out of nets conimitted by the aforesaid vessels and geuerically 
known as tbe "Alabama claims," shall be refeiTCd to a Tribunal of Ar- 
bitration to be composed of five Arbitrators, to be appointed in the fol- 
lowing manner, that is to say : Oue shall be named by the President of 
the United States ; one shall be named by Her Britannic Majesty ; His 
Majesty, the King of Italy, shall be requested to name one ; the Presi- 
dent of the Swiss Confederation shall be requested to name one ; aud 
His Majesty, the Emperor of Brazil, shall be requested to name oue. 

In case of the death, absence, or incapacity to serve of any or either 
of the said Arbitrators, or i|i the event of either of the said Arbitrators 
omitting or decliniiig or ceasing to act as such, the President of the 
Uuited Btates, OF Her Britannic Majesty, or His Majesty the King of 
Italy, or the President of the Swiss Confederation, or His Majesty the 
Emperor of Brazil, as the case may be, may forthwith name another 
person to act as Arbitrator in the place and stead of the Arbitrator 
originally named by such Head of a State. 

And in the event of the refusal or omission for two months after re- 
ceipt of the request from either of the High Contracting Parties of His 
Majesty the King of Italy, or the President of the Swiss Confederation, 
or His Majesty the Emperor of Brazil, to name an Arbitrator either to 
fill the original appointment or in the place of one who may have died, 
he absent, or incapacitated, or who may omit, decline, or from any cf^use 
cease to act as such Arbitrator, His Majesty the King of Sweden and 
Norway siitill be requested to name oue or more persons, as the case 
may bo, to act as auch Arbitrator or Arbitratois. 

Article II. 

The Arbitrators shall meet at Geneva, in Switzerland, at the earliest 
conveuieut day after tiiey shall have been named, and shall proceed 
impartially and carefully to examine and decide all questions that shall 
be laid before them on the part of the Governments of the United 
States and Her Britannio Majesty respectively. All questions con- 
sidered by the Tribunal, induding the ttnal award, shall be decided by 
a majority of all the Arbitrators. 

Each of the High Contracting Parties shall also name one person to 
attend the Tribunal as its agent to represent it generally in all matters 
connected with the arbitration. 

' Article III. 

The written or printed case of each of the two Parties, accompanied 
by the documents, the official correspondence, and other evidence ou 
which each relies, shall be delivered in duplicate to each of the Arbi- 
trators and to the agent of the other Party as soon as may be after the 
organization of the Tribunal, but within a i>eriod not exceeding sis 
months from the date of the exchangeof the ratifications of this Treaty. 



Article IV. 

Within four months after the delivery ou both sides of the written or 
printed case, either Party may, in like manner, deliver in duplicate to 
each of the said Arbitrators, and to the agent of the other Party, a 
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counter case and additional documents, correspondence, and evidence, 
in reply to tbe case, doeuinents, correspondence, and evidence so pre- 
sented by the other Party. 

The Arbitrators may, however, extend the time for delivering such 
counter case, documents, correspondence, and evidence, when, in their 
judgment, it becomes necessary, in consequence of the dist-ance of the 
place from which the evidence to be presented is to be procured. 

If in the case submitted to the Arbitrators either Party shall have 
specified or alluded to any report or document in its own exclusive pos- 
session withontannesiug a copy, such Party shall be bound, if the other 
Party thinks proper to apply for it, to furnish that Party with a copy 
thereof; and either Party may call upon the other, through the Arbi- 
trators, to produce the originals or certified copies of any papers adduced 
as evidence, giving in each instance such reasonable notice as the Arbi- 
trators may require. 

Akticle V. 

It shall be the duty of the agent of each Party, within two months 
after the expiration of the time limited for the delivery of the counter 
case on both sides, to deliver in duplicate to each of the said Arbitrators 
and to the agent of the otlier Party a written or printed argument show- 
ing the points and referring to the evidence upon which his Government 
relies ; and the Arbitrators may, if they desire further elucidation with 
regard to any point, require a written or printed statement or argument, 
or oral argument by counsel upon it ; but in sacb case the other Party 
shall be entitled to reply either orally or in writing aa the case may be. 

Aeticle VI. 

In deciding the matters submitted to the Arbitrators they shall be 
governed by the following three niles, wiiich are agreed upon by the 
High Contracting Parties as rules to be taken as applicable to the case, 
and by such principles of International Law not inconsistent therewith 
as the Arbitrators shall determine to have been applicable to the case. 



A neutral Government is bound — 

First, to use duo diligence to prevent the fitting out, arming, or equip- 
ping, within its jurisdiction, of any vessel which it has reasonable 
ground to believe is intended to cruise or to carry on war against a 
power with which it is at peace; and also to use like diligence to pre- 
vent the departure from its jurisdiction of any vessel intended to cruise 
or carry on war as above, such vessel having been specially adapted, in 
whole or in part, within such jurisdiction, to warlike use. 

Secondly, not to permit or suffer either belligerent to make use of its 
ports or waters as the base of naval operatious against the other, or for 
the purpose of the renewal or augmentation of military supplies or 
arms, or the recruitment of men. 

Thirdly, to exercise due diligeace in its own ports and waters, and, 
as to all persons within its jurisdiction, to prevent any violation of the 
foregoing obligations and duties. 

Her Britannic Majesty has commanded her High Commissioners and 
Plenipotentiaries to declare that Her Majesty's Government cannot as 
sent to the foregoing rules as a statement of principles of Internationa 
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liAw wbicli were in force at the time when the claims mentioned in Arti- 
cle I arose, bnt that Her Majesty's Government, in order to evince its 
desire of etrengthening the friendly relations between the two countries 
and of making satisfactory provision for the fntnre, agrees that in de- 
ciding the qnestions between the two countries arising onfc of those 
claims, the Arbitrators shonld assume that Her Majesty's Government 
had undertaken to act upon the principles set forth in these rales. 

And the high contracting parties agree to observe these rules as be- 
tween themselves in fntnre, and to bring them to the knowledge of 
other maritime powers, and to invite them to accede to them. 

Aetiole VII. 

The decision of the Tribunal shall, if possible, be made within three 
months from the close of the argument on both sides. 

It shall be made in writing and dated, and shall be signed by the 
Arbitrators who may assent tg it. 

The said Tribunal shall first determine as to each vessel separately 
whether Great Britain has, by any act or omission, failed to fulfill any 
of the duties set forth in the foregoing three rules, or recognized by the 
principles of International Law not inconsistent with such rules, and 
shall certify such fact as to each of the said vessels. In case the Tri- 
bunal find that Great Britain has failed to fulfill any duty or duties as 
sforesaiii, it may, if it think proper, proceed to award a sum in gross to 
be paid by Great Britain to the United States for all the claims referred 
to it ; and in such case the gross sum so awarded shall be paid in coin 
by the Government of Great Britain to the Government of the United 
States, at Washington, within twelve months after the date of the 
award. 

The award shall be in duplicate, one copy whereof shall be delivered 
to the agent of the United states for his Government, and the other 
copy shall be delivered to the agent of Great Britain for his Govern- 
ment. 

Aetigle VIIL 

EacTi Government shall pay its own agent and provide for the proper 
remuneration of the counsel employed by it and of the Arbitrator 
appointed by it, and for the expense of preparing and submitting its 
case to the Tribuniil. All other expenses connected with the arbitration 
shall be defrayed by the two Governments iu equal moieties. 

Aeticlb IX. 

The Arbitrators shall keep an accurate record oi their proceedings, 
and may appoint and employ the necessary officers to assist them. 

Article X, 

In case the Tribunal finds that Great Britain has failed to fulfill any 
duty or duties as aforesaid, and does not award a sum m gross, the 
High Contracting Parties agree that a Board of Assessors shall be 
appointed to ascertain and determine what claims are valid, and what 
amount or amounts shall be paid by Great Britain to the United States 
on account of the liability arising from such failure, as to each vessel, 
according to the extent of such liability a-s decided by the Arbitrators. 

The Board of Assessors shall be constituted as follows ; One member 
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thereof aliall be named by tbe President of tbe TJnited States, one 
member thereof shall be named bj' Her Britannic Majesty, and one 
member thereof shall be named by the llepresentative at Washington 
of His Majesty the King of Italy ; and in case of a vacancy happening 
from any cause it shall be filled ia the same manner in which the ori- 
ginal appointment was made. 

As soon as possible after such nominations the Board of Assessors 
shall be organized in Washington, with power to hold their sittings 
there, or in Kew York, or in Boston. The members thereof shall sever- 
ally subscribe a solemn declaration that they will impartially and care- 
fully esamiue and decide, to the best of their judgment and according 
to justice and equity, all Djatters submitted to them, and shall forth- 
with proceed, under such rules and regulations as they may prescribe, 
to the investigation of the claims which shall be presented to them by 
the Government of the United States, and shall examine and decide 
upon them in such order and manner as they may think proper, but 
upon snch evidence or information only.as shall be fiimished by or on 
behalf of the Governments of Great Bribiin and of the United States, 
respectively. They shall be bound to hear on each separate claim, if re- 
quired, one person on behalf of each Government, as counsel or agent. 
A majority of the Assessors in each case shall be sufficient for a decision. 

The decision of the Assessors shall be given upon each claim in writing, 
and shall be signed by them respectively and dated. 

Every claim shall be presented to the Assessors within six months 
from the day of their first meeting, but they may, for good cause shown, 
extend the time for the presentation of any claim to a further period not 
exceeding three mouths. 

The Assessors shall report to each Government, at or before the expi- 
ration of one year from the date of their first meeting, the amount of 
claims decided by them np to the date of such report ; if further claims 
then remain undecided, they slialt make a farther report at or before 
the expiration of two years from the date of such first meeting ; and in 
case any claims remain undetermined at that time, they shall make a 
final report within a further peiiod of sis months. 

The report or reports shall be made in duplicate, and one copy thereof 
shall be delivered to the Secretary of State of the United States, and 
one copy thereof to the Representative of Her Britannic Majesty at 
Washington. 

All sums of money which may be awarded under this Article shall 
be payable at Washington, in coin, within twelve months after the 
delivery of each report. 

The Board of Assessora may employ such clerks as they shall think 
necessary. 

The expenses of the Board of Assessors shall be borne equally by the 
two Governments, and paid from time to time, as may be found expedi- 
ent, on the production of accounts certified by the Board. The remu- 
neration of the Assessors shall also be paid by the two Governments in 
equal moieties in a similar manner. 

Article XI. 

The High Contracting Parties engage to consider the result of the 
proceedingsoftheTribuiial of Arbitration and of the Board of Assessors, 
should such Board be appointed, as a full, pertfect, and final settlement 
of all the claims hereinbefore referred to; and further engage that 
every such claim, whether the same may or may not have been presented 
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to the notice of, made, preferred, or laid before tbe Tribunal or Board, 
shall, from and' after the conclusion of the proceedings of the Tdliunal 
or Board, be considered and treated as finally settled, barred, and thence- 
forth inadmissible. 

Article XIL 

The High Contracting Parties agree that all claims on tlie part of 
corporations, companies, or private individuals, citizens of the United 
States, upon the G-oyernment of Her Britannic M^esby, arising not of 
acts committed against the persons or property of citizens of the United 
States daring the period between the thirteenth of April, eighteen hun- 
dred and aixty-one, and the ninth, of April, eighteen hundred and sixty- 
flve, inclusive, not being claims growing out of the acts of the vessels 
referred to in Article I of this Treaty, and all claims, with the like ex- 
ception, on the part of corporations, companies, or private individuals, 
subjects of Her Britannic Majesty, upon the Government of the United 
States, arising ont of acts committed against the persons or property 
of subjects of Her Britannic Majesty during the same period, which 
may have been presented to either Government for its interposition 
with the other, and which yet remain unsettled, as well as any other such 
claims which may be presented within the time specified in Article XIV 
of this Treaty, shall, be referred to three Oommisaioners, to be appointed 
in the following manner — that is to say: One Commissioner shall be 
named by the President of the United States, one by Her Britannic 
Majesty, and a third by the President of the United States and Her 
Britannic Majesty conjointly; and in case the third Commissioner shall 
not have been so named within a period of three months from the date 
of the exchange of the ratiflcationa of this Treaty, then the third Com- 
missioner shall be named by the Kepresentative at Washington of His 
Majesty the King of Spain. In case of tlie death, absence, or incapacity 
of atij Commissioner, or in the event of any Commissioner omitting or 
ceasing to act, the vacancy shall be filled in the manner hereinbefore 
provided tor making the original appointment; the period of three 
mouths in case of such substitution being calculated from the date of 
the happening of the vacancy. 

The Commissioners so named shall meet at Washington at the earliest 
convenient period after they have been respectively named; and shall, 
before proceeding to any business, make and subscribe a solemn declara- 
tion that they will impartially and carefnlly examine and decide, to the 
best of their judgment, and according to justice and equity, all such 
claims as shall be laid before them on the part of the Governments of 
the United States and of Her Brit-annic Majesty, respectively ; and snch 
declaration shall be entered on the record of their proceedings. 

Article XIIL 

The Commissioners shall then forthwith proceed to the investigation 
of the claims which shall be presented to them. They shall investigate 
and decide snch claims in such order and such manner as they may 
think proper, but upon such evidence or information only as shall be 
furnished by or on behalf of the respective Governments. They 
shall be bound to receive and consider all written documents or state- 
ments which may be presented to them by or on behalf of the respect- 
ive Governments in support of, or in answer to, any claim, and to hear, 
if required, one i)er8on on each side, ou behalf of each Government, as 
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counael or agent for such Government, on each ami every separate 
claim. A majority of the Commissioners shall be sufficient for an award 
iu each ease. The award shall be given upon each claim in writing, 
and shall be signed by the Commisaiouers assenting to it. It shall be 
competent for each Government to name one i»erson to attend the Com- 
missioners as its agent to preseut and support claims on its behalf, and 
to answer claims made upon it, and to represent it generally in all mat- 
ters connected with the investigation and decision thereof. 

TSe High Contracting Parties hereby engage to consider the decision 
of the Commissioners as absolutely final and conclusive upon each claim 
decided upon by them, and to give full effect to such decisions without 
any objection, evasion, or delay whatsoever. 

Abtiole XIV. 

Every claim shall be presented to the Commissioners within sis 
mouths from the day of their first meeting, unless in any case where 
reasons for delay shall be established to the satisfaction of the Commis- 
sioners, and then, and in any snch case, the period for presenting the 
claim may be extended by them to any time not exceeding thi'ee months 
longer. 

The Commissioners shall be bound to examine and decide upon every 
claim within two years ft'om the day of their first meeting. It shall be 
competent for the Commissioners to decide in each case whether any 
claim has or has not been duly made, preferred, and laid before them, 
either wholly or to any and what extent, according to the true iuteut 
and meaning of this Treaty. 

Article XV. 

All sums of money which may be awarded by the Commissioners on 
account of any claim shall be paid by the one Government to the o'ther, 
as the case may be, within twelve months after the date of the final 
award, without interest, and without any deduction save as specified in 
Article XVI of this Ti-eaty. 

Article XVI. 

The Commissioners shall keep an accurate record, and correct minutes 
or notes of all their proceedings, with the dates thereof, and may appoint 
and employ a secretary, and any other necessary ofBcer or officers, to 
assist them in the transaction of the business which may come before 
them. 

Bach Government shall pay its own Commissioner and agent or coun- 
sel. All other expenses shall be de&'ayed by the two Governments in 
equal moieties. 

The whole expenses of the Commission, including contingent expenses, 
shall be defrayed by a ratable deduction on the amount of the sums 
awarded by the Commissioners, provided always that snch deduction 
shall not exceed the rate of five per cent, on the sums so awarded. 

Article XVII. 

The High Contracting Parties engage to consider the result of the 
Ijroceediugs of this Commission as a full, perfect, and final settlement of 
all such claims as are mentioned in Article XII of this Treaty upon either 
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Govenimeot; aud furtlipr eugage that every siieh claim, whether or not 
the same may have been presented to the notice of, matie, preferred, or 
laid before the said Commission, shall, from and after the conclusion of 
the proceedings of the said Commission, he considered and treated as 
flnally settled, barred, and thencetbrth inadmissible. 

Article XVIII. 

It is agreed by the High Contracting Parties that, in addition to the 
liberty secured to the United States fishermen by the Convention between 
the United Ste,tes and Great Britain, signed at Xiondon on the 20th day 
of Octol>er, 1818, of taking, coring, and drying fish on certain coasts of 
the British North American Colonies therein defined, the inliabitants of 
the United States shall have, in common with the subjects of Her Brit- 
annic Mjy'esty, the liberty, for the term of years mentioned in Article 
XXXIII of this Treaty, to take fish of every kind, except aheU-fish, on 
the sea-coasts and shores, and in the bays, harbors, and creeks, of the 
Provinces of Quebec, Nova Scotia, and New Brunswick, and the Colony 
of Prince Edward's Island, and of the several islands therennto adja- 
cent, without being restricted to any distance from the shore, with per- 
mission to land upon the said coasts and shores and islands, and also 
upon the Magdalen Islands, for the purpose of drying their nets and 
cnring their fish; provided that, in so doing, they do not interfere with 
the rights of private property, or with British fisliermen, in the peace- 
able use of any part of the said coasts in their occupancy for the same 
purpose. 

It is undei stood that the ibove-mentioned liberty applies solely to the 
sea-fishery, and that the salmon and shad fisheries, and aU other fish- 
eries in livers and th( m >uths of rivers are hereby reseiTed exclusively 
for Briti'-h hslieiiiieii 

Vl TICLE XIX. 

It is agreed Dy the Higli Contracting Parties tliat British subjects 
shaU have, in common with the citizens of the United States, the lib- 
erty, for the term of years mentioned in Article XXXIII of this Treaty, 
to take fish of every kind, except shell-fish, on the eastern sea-coasts 
and shores of the tlnited States north of the thirty-ninth parallel of 
north latitude, and on the shores of the several islands thereunto adja- 
cent, and in the bays, harbors, and creeks of the said sea-coasts and 
shores of the United States and of the said islands, without being 
restricted to any distance from the shore, with permission to land upon 
the said coasts of the United States and of the Islands aforesaid, for 
the purpose of drying their nets and curing their fish; provided that, 
in so doing, they do not interfere with the rights of private property, or 
with the fishermen of the United States in the peaceable use of any 
part of the said coasts in their occupancy for the same purpose. 

It is understood that the above-mentioned liberty applies solely to the 
sea-fishery, and that salmon and shai:!, fisheries, and all other fisheries in 
rivers and mouths of rivers are hereby reserved exclusively for fisher- 
men of the United States. 

Aeticle XX. 

It is agreed that the places designated by the Commissioners ap- 
pointed under the first Article of the treaty between the United States 
and Great Britain, concluded at Washington on the 5th of June, 1854, 
37 H 
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upoQ tlie coasts of Her Britauuic Majesty's Dominions and tlie United 
States, as places reserved from the common right of fishing uuder that 
Treaty, shall be regarded as in like manner reserved irom the common 
right of fishing tinder the preceding Articles. In case any question should 
arise between the Governments of the United States and of Her Britannic 
Majesty as to the common right of fishing in places not thus designated 
as reserved, it is agreed that a Commission shall be appointed to desig- 
nate such places, and shall be constituted in the same manner, and have 
the same powers, duties, and authority as the Commission appointed 
under the said first Article of the Treaty of the 5th of June, 185i. 

Article xxr. 

It is agreed that, for the term of jejirs mentioned in Article XXXIII 
of this Treaty, flsh-oil aud fish of all kinds, (except flsh of the inland 
lakes, and of the rivers falling into them, and except fish preserved in 
oil,) being the produce of the fisheries of the United States, or of the 
Dominion of Canada, or of Prince Edward's Island, shall be atlmifcted 
into each country, respectively, free of duty. 

Aeticlb XXII. 

Inasmuch as It is asserted by the Government of Her Britannic Maj- 
esty that the privileges accorded to the citizens of the United States 
under Article XVIII of this Treaty are of greater value than those 
accorded by Articles SIX and XXI of this Treaty to the subjects of 
Her Britauuic Majesty, and this assertion is not admitted by the 
Government of the United States, it is further agreed that Commis- 
sioners shall be appointed to determine, having regard to the privileges 
accorded by the United States to the subjects of Her Britannic Majesty, 
as stated in Articles XIX and XXI of this Treaty, the amount of any 
compensation which, in their opinion, ought to be paid by the Govern- 
ment of the United States to the Government of Her Britannic Majesty 
in return for the privileges accorded to the citizens of the United States 
under Article XVIII of this Treaty ; and that any sum of money which 
the said Commissioners may so award shall be paid by the United States 
Government, in a gross sum, within twelve mouths after such award 
shall have been given. 

Aeticlk XXIII. 

The Commissioners referred to in the preceding Article shall be 
appointed in tlie following manner — that is to say: One Commissioner 
shall be named by the President of the United States, one by Her 
Britannic Majesty, and a third by the President of the United States 
and Her Britannic Majesty conjointly ; aud in case the third Commis- 
sioner shall not have been so named within a period of three months 
from the date when this article shall take effect, then the third Commis- 
sioner shall be named by the Representative at London of His Majesty 
the Emperor of Austria and King of Hungary, In case of the death, 
absence, or incapacity of any Commissioner, or in the event of any Com- 
missioner omitting or ceasing to act, the vacancy shall be filled in the 
manner hereinbefore provided for making the original appointment, the 
period of three months in case of such substitution being calculated 
from the date of the happening of the vacancy, 

The Commissioners su named shall meet in the City of Halifax, in 
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the Proviiice of Nova Scotia, at the earliest conveuieiit period after tbey 
liave been respectively named, and shall, before proceeding to any busi- 
ness, make and subscribe a solemn declaration that they will impartially 
and carefully examine and decide the matters referred to them to the 
best of their judgment, and according to justice and equity ; and such 
declaration shall be entered on the record of their proceedings. 

Each of the High Contracting Parties shall also name one person to 
attend the Commission as Its agent, to represent it generally in all miit- 
ters connected with the Commission, 

Article XXIV. 

The proceedings shall be conducted in such order as the Commission- 
ers appointed under Articles XXII and XXIII of this Treaty shall de- 
termine. Thoy shall be bound to receive such oral or written testimony 
as either Government may present. If either Party shall offer oral tes- 
timony, the other Party shall have the right of cross-examination, 
under such rules as the Commissioners shall prescribe. 

If in the case submitted to the Oomraisaionera either Party shall Lave 
specified or alluded to any report or document in its own exclusive pos- 
session, without annexing a copy, such Party shall be bound, if the 
other Party thinks proper to apply for it, to furnish that Party with a 
copy thereof; and either Party may call upon the other, through the 
Commissioners, to produce the originals or certified copies of any papers 
adduced as evidence, giving in each iustaueo such reasonable notice as 
the Commissioners may require. 

The case ou eitlier side shall be closed within a period of six months 
from the date of the organization of the Commission, and the Commis- 
sioners shall be requested to give their award as soon as possible there- 
after. The aforesaid period of sis months may be extended for three 
months in case of a vacancy occurring among the Commissioners under 
the circumstances contemplated in Article XXIII of this Treaty. 

Article XXV. 

The Commissioners shall keep an accurate record and correct minute 
or notes of all their proceedings, with the dates thereof, and may ap- 
point and employ a secretary and any other necessary officer or officers 
to assist them in the transaction of the business which may come before 
them. 

Each of the High Contracting Parties shall pay its own Commissioner 
and agent or counsel; all other expenses shall be defrayed by the two 
G-overnmeuts in equal moieties. 

Article XXVI. 

The navigation of the river St. Lawrence, ascending and descending, 
from the forty-flfth parallel of north latitude, where it ceases to form the 
boundary between the two countries, from, to, and into the sea, shall for- 
ever remain free and open for the purposes of commerce to the citizens 
of the United States, subject to any laws and regulations of Great 
Britain, or of the Dominion of Canada, not inconsistent with such privi- 
lege of free navigation. 

The navigation of the rivers Yukon, Porcupine, and Stikine, ascending 
and descending, from, to, and into the sea, shall forever remain free and 
opeu for the purposes of commerce to the subjects of Her Britannic 
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Majesty aad to the citizens of the United States, subject to any laws 
and regulations of eitlier country within its own territory, not incon- 
sistent with snch privilege of free navigation. 

Article XXVII. 

The Government of Her Britannic Miyesty engages to urge upon the 
Government of the Dominion of Canada to secare to the citizens of the 
United States the use of the Welland, St. Lawrence, and other canals 
in the Dominion on terms of equality with the. inhabitants of the Do- 
minion j and the Government of the United Slates engages that the 
subjects of Her Britannic Majesty shall enjoy the use of the St. Clair 
Flats Canal on terms of equality with the inhabitants of the United 
States; and further engages to urge upon the State Governments to 
secure to the subjects of Her Britannic Majesty the use of the several 
State canals connected with the navigation of the lakes or rivers tra- 
versed by or contiguous to the boundary-line between tbe possessions 
of tbe High Contracting Pai'ties, on terms of equality with the inhab- 
itants of the United States. 

ARTICLE XXVIII. 

The navigation of Lake Michigan shall also, for the term of years 
mentioned in Article XXXIII of this Treaty, be free and open for the 
purposes of commerce to the subjects of Her Britannic Majesty, subject 
to any laws and regulations of tbe United States or of the States bor- 
dering thereon not inconsistent with such privilege of free navigation. 

Article XXIX. 

It is agreed that, for the term of years mentioned iu Article XXXIH 
of this Treaty, goods, wares, or merchandise arriving at tbe ports of 
New York, Boston, and Portland, and any other ports in the United, 
States which have been or may from time to time be specially desig- 
nated by tbe President of the United States, and destined for Her 
Britannic Majesty's Possessions in North America, may be entered at 
the proper custom-house and conveyed in transit, withont the payment 
of duties, through the territory of the United States, under such rules, 
regulations, and conditions for the protection of the revenue as the Gov- 
ernment of tlie United States may from time to time prescribe ; and, 
under like rules, regulations, and eonditions, goods, wares, or merchan- 
dise may be conveyed in transit, without the payment of duties, from 
such Possessions through the territory of tlie United States for expjjrt 
from the said ports of the United States. 

It is further agreed that, for the like period, goods, wares, or merchan- 
dise arriving at any of the ports of Her Britannic Majesty's Possessions 
in North America and destined for the United States may be entered at 
the proper custom-house and conveyed in transit, without thp payment 
of duties, through the said Possessions, under such rules and regula- 
tions, and conditions for the protection of the revenue, as the Govern- 
ments of the said Possessions may from time to time prescribe ; and, 
under like rules, regulations, and eonditions, goods, wares, or merchan- 
dise may be conveyed in transit, without payment of duties, from the 
United States through the said Possessions t« other places iu the United 
States, or for export from ports in the said Possessions. 
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Aeticlb XXX. 

It is asreed tluit, for the term of years meutioiicd in Article XXXIII 
■of this Treaty, subjects of Her Britanuic Majesty may carry iu British. 
vessels, without i>aymeiit of duty, goods, wares, or merchandise from 
one port or place within the territory of the United States upon the St. 
Lawrence, the Great Lakes, and the rivers connecting the same, to 
another port or place within the territory of the United States as afore- 
said; Provided, That a portion of snch transportation is made through 
the Dominion of Canada by land-carriage and in bond, under such rules 
and regulations as may be agreed upon between the Government of 
Her Britannic Majesty and the Government of the United States. 

Citizens of the United States may for the like period carry in United 
States vessels, without payment of duty, goods, wares, or merchandise 
from one port or place within the possessions of Her Britannic Majesty 
in Korth America, to another port or place within said possessions : 
Provided, That a portion of snch transportation is made through the 
territory of the United States by land-carriage and in bond, under such 
rules and regulations as may be agreed upon between the Government 
of the United States and the Government of her Britannic Majesty. 

The Government of the United States further engages not to impose 
any export duties on goods, wares, or merchandise carried under this 
article through the territory of the United States ; and Her Majesty's 
Government engages to urge the Parliament of the Dominion ot Canada 
and the Legislatures of the other colonies not to impose any export duties 
on goods, wares, or merchandise carried under this article; and the 
Government of the United States may, in case such export duties are 
imposed by the Dominion of Canada, suspend, during the period that 
such duties are imposed, the right of carrying granted under this article 
in favor of the subjects of Her Britannic Majesty. 

The Government of the United States may suspend the riglit of carry- 
ing granted in favor of the subjects of Her Britannic Majesty under this 
article, in case the Dominion of Canada should at any time deprive the 
citizens of the United States of the use of the canals in the said Dominion 
on terms of equality with the inhabitants of the Dominion, as provided 
in Article XXVII. 

AllTICLE XXXI. 

The Government of Her Britannic Majesty farther engages to urge 
upon the Parliament of the Dominion of Canada and the Legislature of 
New Brunswick, that no export duty, or other duty, shall be levied on 
lumber or timber of any kind ent on that portion of the American ter- 
ritory in the State of Maine watered by the river St. John and its tribu- 
taries, and floated down that river to the sea, when the same is shipped 
to the United States from the Province of New Brunswick. And, in 
ease any such export or other duty continues to be levied after the expi- 
ration of one year from the date of the exchange of the ratiflcatious of 
this Treaty, it is agreed that the Government of the United States may 
suspend the right of carrying hereinbefore granted under Article XXX 
of this Treaty for such period as snch export or other duty may be 
levied. 

Article XXXIL 

It is further agreed that the provisions and stipulations of Articles 
XVIII to XXV of this Treaty, inclusive, shall extend to the Colony of 
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